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Court of Appeals of the District of Columbia. 


No. 3194. 


John Lewis Smith et al., Appellants, 


E. Hilton Jackson, Receiver, &c. 


a Supreme Court of the District of Columbia. 

t 

In Equity, No. 27,845. 

Cora Ball, Annie C. Guthrie, James A. Davis and C. C. Saun¬ 
ders, Complainants, 


FmsT Co-operative Building Association op Georgetown D C 
JohnFlemmfc President; James H. Chamberlain, Vice President; 

w a ^ Mlller J Secr T e T tar y > S - Thomas Brown, George Freeman 
W. A Cunningham, H. P. Gilbert, Daniel Johnson, John Flem- 
mg, A. B. Jackson and F. A. Whelan, Directors; John Fleming, 
James H.Chamberlain, J. Barton Miller, S. Thomas Brown, 
George Freeman W. A. Cunningham, H. P. Gilbert, Daniel 
Johnson, A. B. Jackson and F. A. Whelan, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, m the above-entitled cause, to wit: 

1—3194a 
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1 Report of Receiver. 

Filed January 28, 1916. 

In the Supreme Court of the District of Columbia Holding an Equity 

Court. 

Equity No. 27,845. 

Cora Ball et al., Complainants, 

v. 

First Co-operative Building Association of Georgetown, D. C., 

et al., Defendants. 

******* 

Your Receiver in this report, except in the most general way, has 
not dwelt upon the accounting features or attempted to state seriatim 
or otherwise any shortage in the former Receiver’s account for the 
duty of stating that account has been imposed upon Louis A. Dent, 
Esq., as Auditor and Special Master, respectively, by the orders of 
reference of this Court hereinbefore referred to. lie takes this op¬ 
portunity, however, of commenting upon one debit contained in the 
Special Master’s report charged against the account of the former 
Receiver of $795.94. This debit is described at page 2 of Schedule 
“A” of the Special Master’s report as “The Schwab sale and re-sale, 
not reported” and similarly described at page 3 of Schedule “B” of 
the same report. Schwab was a borrower listed in Exhibit “B” of 
the former Receiver’s report of July 22, 1909. The Schwab property 
was Lot 7, Sq. 41, 24th Street, between H and I streets. FVom the 
evidence before the Special Master it appears that this property was, 
under the direction of the former Receiver, put up twice by Weschler, 
the Auctioneer, and on the second sale that it was knocked 

2 down to E. L. Wilson, Esq., at 6Y 2 cents per square foot. 
Prior to this second sale, according to the testimony before the 

Special Master, it was agreed by and between William E. Ambrose, 
then Receiver, John Lewis Smith, his attorney of record in this 
cause, and E. L. Wilson that they would go into this sale jointly. 
E. L. Wilson took title to the property from Raphael A. Casilear, 
Surviving Trustee for said Association, by deed dated July 30, 1910, 
and recorded August 25, 1910, in Liber 3357, Folio 150, and then 
conveyed same by deed dated August 12. 1910, and recorded August 
25, 1910, in Liber 3357, Folio 152, to H. A. Kite. There was out¬ 
standing at the time of the sale referred to a claim of Charles H. 
Wiltsie of $550, represented by tax deeds and sale certificates held 
bv him. The $755.94 represents the net amount received by said 
Wilson, the $550 and other expenses stated by the Special Master 
being deducted from the gross. This net profit of $795.94 was divided 
in the proportion of one-third each among said Ambrose, Smith and 







E. HILTON JACKSON, RECEIVER, BTC. g 

Wilson.^Thatthe arrangement referred to, resulting in the distribu¬ 
tion stated of the profit made on account of said sale, was manifestly 
an improper one and to the extent of the profit realized, const£ 

*£‘ e r d an k, Un awful P r ° fit out of trust fun ds, and, therefore, pi^Lriy 
largeable against the account of said Ambrose by the Special 
Master, requires no demonstration. y ^ clal 

******* 

Schedule “D ” 


2420-245 


(64) Schwab, Frederick S. 

(Lot 7, Square 41.) 

A W eschler sale the proceeds from which not accounted for in 
said Schedule “A.” 

3 Property sold under said trust by Raphael A. Casilear, 

loin Surviving Trustee, to E. L. Wilson, by deed dated July 30, 
i 91 ,°> recorded August 25, 1910, in Liber 3357, Folio 150. 
k aid W ilson conveyed to II. A. Kite by deed dated August 12 and 
recorded August 25 1910, in Liber 3357, Folio 152. By deed re- 
corded m Liber 33o9, Folio 3, C. H. Wiltsie and Mary A. Wadhams 
tomeved to said kite their interests acquired in certain tax deeds. 
For surcharge, See Special Master’s Report. 


Report of Receiver. 

» r 

Filed December 1, 1916. 


v YU ® al £j f L/ V\?3, uare 41 ’ 24th Street > between H and I Streets, 
-N. VV., to Ldwin L. Wilson. ’ 

T he facts in regard to this sale were substantially set forth on 
pages 20 and 21 of the former report of your Receiver, filed herein 
on January 28, 1916. Being confirmed, by the advice of counsel 
in the opinion expressed in said report as to the liability of Messrs. 
” llliam E. Ambrose, John Lewis Smith and Edwin L. Wlson for 
the net proceeds of said sale, your Receiver has had various negotia¬ 
tions with Messrs. Smith and Wilson, personally and through coun¬ 
sel, looking to an amicable adjustment of this matter. These nego¬ 
tiations have finally taken shape in a proposal for arbitration set 
forth m a letter from Messrs. Smith and Wilson to your Receiver 
dated November 22, 1916, hereto attached and made a part thereof’ 

l our Receiver is entirely willing that the matter may be thus arbi¬ 
trated and believes that such a disposition of it would be as speedy 
and satisfactory as any other. He recommends to the Court that said 
arbitration be authorized if the Court is of opinion that such 
4 SWA course may be lawfully taken, as to which he asks that 
• the Court instruct him. If such arbitration is allowed your 
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Receiver and the representative of Messrs. Smith and W ilson will 
agree upon an arbitrator and submit his name to the Court when 
the order of reference is passed. 

E. HILTON JACKSON, 

Receiver. 

W. W. MILLAN, 

ROBERT H. TURNER, 

Attorneys for Receiver. 

******* 

Washington, D. C., November 22, 1916. 

E. Hilton Jackson, Esq., Receiver. First Cooperative Bldg. Assn. 

of Georgetown, Washington, D. C. 

Dear Sir: We are writing you in reference to your claim, which * 
has been the subject of previous correspondence and conferences, 
that we pay over to you as Receiver the net profi.s resulting from 
the re-sale of the Schwab property referred to at pages 21 and 22 
of your report to the court filed on January 28, 1916. 

As we have heretofore written and stated to you and your counsel 
we do not recognize any obligation on our part, legal, equitable or 
moral, to pay to you the proceeds of the profits of the re-sale of this 
property, either in whole or in part, and will resist any effort made 
to recover from us the amount involved. 

Recognizing that having made this demand upon us you must 
believe that there is some liability on our part and that it is 
5 your duty to press the claim, and at the same time enter¬ 
taining no doubt of the correctness of our position, we never¬ 
theless are willing to submit this matter for determination in the 
most expeditious manner possible. 

We therefore suggest that the questions involved be submitted 
to arbitration before one or more arbitrators to be agreed on by both 
sides, our only requirement being that the arbitrator or arbitrators 
be fair-minded and disinterested men learned in the law. 

If the matter be submitted to arbitration we agree to abide by the 
award and promptly perform any duty or obligation thereby im¬ 
posed upon us, treating the award as a decree in equity; and we 
shall, of course, expect you to agree to be equally bound by such 
award. 

If an agreement is reached to arbitra'e these questions we will 
cooperate with you in agreeing upon the arbitrators and the details 
of the arbitration, and sdso cooperate with you in having the matter 
speedily heard and determined. 

Yours very truly, 


EDWIN L. WILSON. 
JNO. LEWIS SMITH. 
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Order. 

Filed December 8, 1916. * 

******* 

Upon consideration of the report of E. Hilton Jackson, Receiver 
herem, filed on the first day of December, A. D., 1916, it is this 

eighth day of December, A. D, 1916, adjudged, ordered and de- 
creed : 


******* 

Fifth, That this cause, in so far as it involves the differences 
o between the Receiver and Messrs. John Lewis Smith and 
Edwin L. Wilson in the matter of the sale of Lot 7 in Square 
41 of the City of Washington, District of Columbia, to Edwin L. 
Wilson, be, and it hereby is referred to Adolph A. Hoehling jr. 
Esquire as a Special Master, with instructions to hear and adjudicate 
the entire matter of said differences, both as to the facts and the law. 
The said Special Master shall consider the testimony relating to 
said matter, which has already been taken before Louis A. Dent, 
Esquire, former Auditor and Special Master, and his report thereon, 
as fully as if said testimony were newly adduced, and also any state¬ 
ment of facts which may be agreed upon and signed by the said 
Receiver and the said John Lewis Smith and Edwin L. Wilson; 
and the Receiver and the said John Lewis Smith and Edwin L 
Wilson shall have the right to adduce, before the Special Master 
herein appointed, such legal and competent testimony as they may 
respectively desire to adduce. The said Special Master herein ap¬ 
pointed shall report to the Court his findings of fact and con¬ 
clusions of law, together with such statement of account as he may 
find to be necessary and proper. With the reservation, however, 
of the right to a review by the Court of the said Special Master’s 
report, both as to findings of fact and conclusions of law, for which 
purpose all parties shall have the right to file exceptions within the 
time prescribed by the rules of Court. 

By the Court: 

WENDELL P. STAFFORD, 

Justice . 


I consent on behalf of Messrs. Jno. Lewis Smith and Edwin L 
Wilson. 

J. S. EASBY-SMITH, 

Their Attorney. 
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Report of A. A. Hoehling, Jr., Special Master. 


! 


Filed April 19, 1917. 

******* 

By order of court passed herein, December 8, 1916, there were 
referred to the undersigned certain matters of difference between E. 
Hilton Jackson, Receiver, and John Lewis Smith and Edwin L. Wil¬ 
son, in connection with the sale to said Edwin L. Wilson of Lot 7, in 
Square 41, City of Washington. District of Columbia; with instruc¬ 
tions to hear and adjudicate the entire matter of said differences, 
both as to the facts and the law, in accordance with the directions 
contained in said order. 

In pursuance of said reference, hearings were had before the un¬ 
dersigned, on December 18, 1916, and January 16 and 18, 1917, 
at which were present the contending parties, in person or by 
counsel; testimony was adduced in support of the contentions of 
the several parties; and the matters in issue were argued, both orally 
and in typewritten briefs, and submitted, and the same duly con¬ 
sidered; and, thereupon, the following report and adjudication is 
made and submitted, both on the facts and law: 

The Facts. 

There does not appear to be any very material disagreement as to 
I the facts out of which this controversy arises. Briefly stated the 
/ facts are thus: 

William E. Ambrose was appointed Receiver in the above equity 
cause, on or about July 11, 1908, and was such Receiver during 
all of the times embraced in this controversy. During said times, 
Mr. John Lewis Smith was one of the attorneys for said Receiver, 
although it does not appear that his duties as such attorney included 
anything in relation to sales of real estate made by trustees 
I 8 under deeds of trust securing advances or loans theretofore 
made by said Building Association. Furthermore, Mr. 
Smith expressly denies that he had any professional duty or con- 
t nection with any of such sales; including therein specifically the sale 
l of the certain property embraced in this controversy, and herein- 
J after referred to. 

\ The First Co-operative Building Association, at the time of the 
institution of the proceedings against it herein, was the holder or 
bwner of divers debts due to it from borrowing stockholders, to 
whom it had theretofore made advances of money, the same being 
lecured by deeds of trust upon real estate; and, upon the appoint¬ 
ment of William E. Ambrose as Receiver, as above, said secured 
/debts passed to him for appropriate collection and administration as 
f assets of the Building Association; and, among others thereof, was 
an indebtedness of one Frederick S. Schwab, in the sum of $2,700., 
to secure the payment whereof to said Building Association, the said 
Schwab executed his certain deed of trust, dated August 10, 1899, 
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(recorded in Liber 2420, at folio 245, of the Land Records of the 

*"?* of Columbia), conveying Lot No. 7, in Square No. 41, in 
the City of \\ ashmgton, District of Columbia, to Jesse H. Wilson, 
(since deceased), and Raphael A. Casilear, as Trustees. 

Thereafter, the property described was advertised by Raphael A 
Casilear, as surviving trustee under the above deed of trust, and at 

the request of party secured, for sale at public auction, on Thurs¬ 
day, June 16,1910. 

On that occasion, Mr. Edwin L. Wilson bid upon the property j 
the_ property was knocked down to him upon his bid of 
9 $350., which w*as at the rate of about 4 Vsj^ per square foot, 

but the property w^as later withdrawn by the trustee upon the 
ground that the amount of the bid was inadequate. 

It seems that, immediately thereafter, the auctioneer, (Mr. 
Weschler), Mr. Ambrose, Mr. John Lewis Smith, and Mr. Edwin 
L. Wilson walked down the street together; that the auctioneer re¬ 
marked that any property in the City of Washington that could 
be bought for ten cents a foot or under w r as cheap property; that 
Mr. Smith stated to Mr. W ilson that if he w’anted to hid again, he 
w r ould he willing to take an interest in the property if he, Mr. Wil¬ 
son, should be the highest bidder; and Mr. Ambrose stated that he 

would go in too, in the event W ilson should become the purchaser 
at a second sale. 

The agreement between the parties named, Ambrose, Smith, and 
W ilson, made in the informal way above referred to, and so far as 
it may be termed to have been an agreement, seems to have been 
thus: W'ilson was to use his own judgment in bidding on the prop¬ 
erty at the second sale, both as to bidding at all and as to the amount 
of his bid; and if he should happen to become the purchaser thereof, 
the throe persons named should be jointly liable for the purchase 
price and any expenses incident to the purchase of the property; and 
they should, also, be jointly interested in the property itself. 

. On the following day, Friday, June 17, 1910, the property w r a 3 
again advertised for sale at public auction; the same to be held on 
Tuesday, June 28, 1910. 

Aside from the general and rather indefinite arrangement as to 
the possible purchase of the property by Wilson at a second sale, as 
the joint enterprise of the three persons named, nothing 
10 further appears, so far as concerns any concerted plan of 
action, other than the fact that, at such second sale, Wilson 
in competition with one or more bidders, finally made a bid of $491. 
for the property, which w T as at the rate of 6V 2 < per square foot, and 
the property was knocked down to him at that figure’. The testi- 
money discloses that Mr. W r ilson offered to give his check as a deposit 
on account of said sale, but, in view of his known responsibility, 
the same was not required of him. 

It appears that Mr. Wilson made his bid for the property at this 
second sale in the exercise of his individual judgment, and without 
any previous conference with either Messrs. Ambrose or Smith; and 
that, in bidding, he had in mind what the auctioneer had thereto¬ 
fore stated about City property at ten cents a foot or under being 
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cheap property. Mr. Wilson has testified that in making said bid 
of $491. it was his understanding that the three persons named 
would contribute equally to the purchase price. 

It may be here remarked that, while Mr. Ambrose and Mr. Smith 
were both present at the second sale, there is no evidence that Mr. 
Smith participated therein in any way, either in the conduct of the 
sale, or in the acceptance of the bid of Mr. Wilson; nor is there any 
evidence that Mr. Ambrose gave any instruction or directions to the 
auctioneer or trustee in regard to the matter; the testimony of the 
auctioneer being to the effect that the ordinary course at such sales 
is for him to hike the final instructions of the trustee, although, be¬ 
cause of the lapse of time, he had no definite recollection as to the 
matter in this particular case as to conferring with either Ambrose, 
(receiver) or Casilear, (trustee). 

11 * The following day, or possibly the day after, Mr. Smith com¬ 
municated with one or more real estate men about the prop¬ 
erty; with the result that, under date, July 6, 1910, a deposit of $50. 
was made by Harry A. Kite with Allan E. Walker & Co., real estate 
agents, (the latter being clients of Mr. Smith,) for the purchase of 
said property for $1400., terms all cash; and that contract of pur¬ 
chase, thereupon, was approved and signed by Edwin L. Wilson, as 
purchaser of the property at the deed of trust sale, as above. 

Later on, it developed that there were taxes in arrear upon said 
property; t^iat it had been sold for taxes and deeded to one Charles 
H. Wiltsie; and that it would require some $550. (as per com¬ 
promise thereof arranged with said Wiltsie), to clear the property, 
which amount was some $59. in excess of the entire amount of 
Wilsons bid for and purchase of the property, as above; and, ac¬ 
cordingly, Wilson agreed to advance his bid to the extent of the ad¬ 
ditional amount needed to free the property of taxes, etc., in order 
that good title thereto might be conveyed to Kite, free and clear of 
taxes, tax deeds, etc. 

The net result of the matter was that Raphael A. Casilear, as 
surviving trustee, conveyed the above-described property to Edwin 
L. Wilson, by deed dated July 80, 1910, (and recorded August 25, 
1910, in Liber 33p7, at folio 150), upon the consideration therein 
stated of $489.75; and said Edwin L. Wilson, (his wife uniting 
therein), conveyed the same property to Harry A. Kite, (under the 
contract of purchase thereof at $1,400., supra,) by deed dated 
August 12, 1910, (and recorded August 25, 1910, in Liber 3357, 
at folio 152). 

No money was actually paid, or required to be paid, by 

12 Wilson, the entire settlement of both of the above transac¬ 
tions having been accomplished through the re-sale made to 

Kite, and the payment by the latter of the agreed purchase price 
on re-sale of the property, as above. 

The consideration paid, or agreed, to be paid, by Wilson, was ab¬ 
sorbed entirely in cleaning up the back taxes on the property, tax 
deeds to Wiltsie, etc.; and thus the Building Association derived 
nothing therefrom on account of the indebtedness aforesaid secured 
by deed of trust upon said property. On the other hand, Wilson, 
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^ i 

styonoo* 8 r j sal u of the P ro P ert y to Kite, realized a net profit of , 
^/yu.yu; and that sum, thereupon, was equally divided by him 
among the three parties jointly interested in the enterprise, as above, 
each receiving one-third thereof, namely : 


William E. Ambrose. $263 63 

John Lew Smith..* 263163 

Edwin L. Wilson. 263.63 


By Report of Louis A. Dent, Special Master, filed in this cause, 
December b, 19lo,, the entire amount of the above profit, plus $5., 
aggregating $79o.90, was charged against William E. Ambrose / 
Receiver, as one of the items making up the balance due by said 
Receiver upon the final statement and settlement of his accounts • / 
this evidently upon the theory that the Receiver could not be al- 
towed to make a profit in connection with any matters embraced ! 
\vithm the receivership. That report was subsequently confirmed bv 1 
the court. The surety on the Receiver’s bond has made settlement to 
the full amount of its bond; but a large balance still remains charge¬ 
able against the Receiver on the general settlement of his accounts. 

In the brief hied herein on behalf of Messrs. Smith and Wilson, 
iq attention is called to the fact that the present Receiver is now 
16 a^decree in this cause against said former Receiver, 

- j ilham E. Ambrose, for the full amount of the balance so 
found to be due upon the final settlement of his accounts, as above, 
including the item hereinabove mentioned; the same to operate as 
a judgment at law. r 

The Contentions of the Respective Parties. ' 

It is to be noted that counsel for E. Hilton Jackson, Receiver 
herein, disclaims any actual fraud in rospect of the transaction here¬ 
inabove referred to; but insists that, because of the fact that Am¬ 
brose was Receiver of the property and assets of the First Co-Opera¬ 
tive Building Association, and that Smith was one of the attorneys 
for said Receiver, it was legally impossible for Wilson, even though 
an entire outsider, to have made any bargain or arrangement by 
which either or both of the above-named parties should be admitted 
by him to share in the property aforesaid, or in its proceeds, should 
he, Wilson, become the purchaser thereof at public sale: and that 
the profits realized from a joint enterprise entered into and engaged 
in by parties thus situated are, in equity, impressed with a constmc- 

tive trust in favor of the present Receiver of the Building Associa¬ 
tion. & 


On the other hand, counsel for Smith and Wilson insist that inso¬ 
far as Ambrose, as Receiver for the Building Association, mav have 
been within the rule that absolutely prohibits and disqualifies him 
from receiving or making any profit out of the property or assets of 
the corporation then being administered by him, as such Receiver 
that liability has been fixed and determined by decree in this cause 
surcharging his accounts, on final settlement, with the entire amount 
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of the profits realized on the re-sale of the property,as above; 

14 but that, as to Smith and Wilson, there was no such prohibi¬ 
tion or disqualification; and that, therefore, under the facts 

of this case, there is no liability herein on the part of either Smith 
. or Wilson. 

Conclusions. 

From the undisputed testimony in the case, it appears that, at 
the first attempted sale of the property at public auction, (and, at 
which time, the joint enterprise of which complaint is made herein 
had not been entered into), the highest bid received was that of 
Wilson, in the sum of $350., or at the rate of about per square 
foot. 

At the next offer of the property for sale at public auction, and as 
the result of competitive bidding, the highest bid was $491., which 
was at the rate of 6%^ per square foot; and, at that price, the prop¬ 
erty was sold to Wilson. 

There is no evidence of any improper influence exerted by any 
one at this sale to prevent competition, or to close the competitive 
bidding, or to bring about the sale of the property to Wilson in 
preference to any one else, or at any particular price or figure. 

On the contrary, it appears that the sale was fairly conducted; 
that there was competitive bidding; that Wilson acting upon his 
individual and independent judgment in bidding upon the property, 
and without previous conference or consultation with Ambrose, 
Smith, or any one else; and that the property was finally knocked 
down to him upon his bid of $491., (which was an advance of some 
40% over his bid of $350, at the first attempted sale of the prop¬ 
erty at public auction, supra), as the highest bidder for the 
property. 

15 Nothing has been adduced in the testimony indicating any 
active participation by Ambrose, as such Receiver aforesaid, 

at said second sale of the property, in any way affecting the fairness 
or integrity of said sale; save only the fact that his office as Receiver 
made it legally improper for him to acquire any interest in the prop¬ 
erty so sold; and the further fact, suggested by counsel, that, as rep¬ 
resentative of the assets of the Building Association, he, in con¬ 
templation of law, controlled the final acceptance, or otherwise, of 
the highest bid made for the property at said second sale; and, there¬ 
fore, ought not to have permitted the property to have been knocked 
down to Wilson at his bid of $491., even though that was the highest 
bid obtainable and obtained. There is, however, no direct proof in 
the case that Ambrose actually participated with the selling trustee 
(Casilear), in knocking down the property to Wilson as the highest* 
bidder therefor. 

As a matter of fact, it does not appear that the price for which 
the property was knocked down to Wilson, at said second sale, was 
necessarily inadequate, in a legal sense; and this even though, at pri¬ 
vate re-sale, it brought a much higher figure and within a relatively 
short time thereafter. 
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K,-7! 1 t e ,r 0perty J WaS , twice offered for «le at public auction, and the 

the fitKtempt^L WaS S ° me 4 ° % “ ° Ver that ° ffered at 

True it is that, shortly thereafter, the property was re-sold nn- 

lrm'n a r a a , r f. e advance; but that f act alone is not necessarily de- 
ohtnin Hquestion of the adequacy, or otherwise, of the price 
obtained at the sale made at public auction. 

to One rather material circumstance in the case should not be 
o\erIooked, and that is, that the property sold was not the 

erirKVh th t B , uildi "? Association—it was the property of Fred- 
enck S. Schwab (or of his assigns, if he had disposed of it prior to 
the time of the foreclosure sale under deed of trust). Therefore the 
only interest that the Building Association had in the property’was 

a security or lien for the repayment of moneys theretofore advanced 
by it to Schwab. 

Therefore, if there was any defect or infirmity in said second sale 
at public auction, growing out of the mere inadequacy of price 
(even, assuming for the moment, but not conceding, that the price 
really was inadequate) the party primarily aggrieved thereby, and 
uho would have had the legal right to complain, w*as Schwab, (or 
is-assigns, if any), who had lost the property and the equitv 
erem; and not the Building Association, wdiose lien thereon or 
security merely had been foreclosed without any resulting financial 
advantage or return to it. . 6 

i 11 d ?^i not appear, however, that Schwab, (or his assigns), com- 
p ained that the property had been sold at an unfair or inadequate 
price; and the only way in which the alleged inadequacy of price is 
made out herein is the circumstance that a purchaser at private 
re-sale was found who, for purposes of hi 9 own, (and who owned 
other properties in the immediate neighborhood thereof), was will- 
mg to give a largely increased price for the property. 

Again, and haying in mind the fact that the only interest the 
minding Association had in the property was a mere lien or security 
tor the repayment of advances theretofore made by it to Schwab, as 
_ above; and which lien or security was subsequently foreclosed 

1/ hv the sale to Wilson without any resulting financial advan- 

tage or return to the Building Association; it does not appear 
herein that Schwab w T as financially irresponsible, or that he did not 
own or possess other property or assetswhich could have been made 
to respond to his obligation and indebtedness to the Building Asso¬ 
ciation, or that the latter either did or did not further pursue or pres* 
its claim against Schwab. 

The theory of the present Receiver in this case, and under which 
claim is asserted herein against Smith and Wilson, is, and, of course, 
must be, that the sale made to Wilson was good and effectual; but 
that, because of the arrangement entered into between the parties 
for a joint participation in the property, or its proceeds, in the event 
\\ lison should become the purchaser at the sale thereof to be made 
at public auction the net proceeds (profits) of the adventure are, in 
equity, impressed with a constructive trust in favor of the Building 
Association, so represented by its present Receiver herein, as above. 
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It is not entirely clear whether the claim made herein, by said 
Receiver, is that the parties to the joint enterprise, and in the event 
it be determined that they are liable herein, should be charged jointly 
and severally to the extent of the entire net proceeds (profits) real¬ 
ized, (namely, $790.90), or only to the extent that each one partici¬ 
pating in the joint enterprise individually profited by the transac¬ 
tion, (namely, the sum of $263.63). However, in view of the con¬ 
clusion reached herein, that matter is not of special importance. 

Insofar as concerns the connection of the former Receiver, 
Ambrose, with the transaction embraced herein, nothing 
18 further need be stated, since his liability has been fixed in 
this cause by surcharging his accounts, on final statement 
and settlement, with the entire amount of the net proceeds, (profits^), 
of $790.90, so realized upon the re-sale of the property, as above. 

Therefore, the only question here for determination is, as to the 
liability, if any, and if so what, to the Building Association, (rep¬ 
resented by E. Hilton Jackson, its present Receiver.) of the above- 
named Smith and Wilson for the net proceeds, (profits), aforesaid, 
or any part thereof. 

The undersigned has carefully considered the authorities sub¬ 
mitted by counsel on both sides of this controversy, and has, also, 
made an independent examination of the authorities; and, without 
here undertaking an analysis of the decided cases, it will probably 
suffice to say, for present purpose*, that, so far as concerns Smith and 
Wilson, the persons sought to be charged herein, the situation is 
somewhat novel, and does not seem to be ruled by any of the authori¬ 
ties so submitted, nor by any of the additional cases examined bv 
the undersigned; and while the question itself cannot be said to be 
free from doubt, it would seem that, under the particular facts and 
circumstances of this case, no liability should be adjudged herein 
against either Smith or Wilson in any sum or amount on account of 
the transaction aforesaid: and that conclusion of law is, accordingly, 
hereby submitted to the Court. 

Respectfully, 


A. A. HOEHLING, Jr., 


Washington, D. C., April 19, 1917. 


Special Master. 


Fee of Special Master hereby submitted to the Court for its ap¬ 
proval, $75. 

19 Exceptions to Report of Special Master. 


Filed April 28, 1917. 

♦ * * * * * * 

Now comes the Receiver, E. Hilton Jackson, by his attorneys, and 
excepts to the report of the Special Master herein filed on the 19th 
day of April, 1917, and as ground of exception says: 

1. On the facts admitted by the respondents to the petition upon 
which said report is based, the Special Master has erred in holding 
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that said respondents are not liable for the whole amount claimed 
by the Receiver. 

2 The Special Master errs in holding that it is not entirely clear 
whether the claim made herein by the Receiver is that the parties 
to the joint enterprise mentioned in said petition are jointly and 
severally liable for the entire net proceeds from the property in¬ 
volved, or that each one is liable only for his share, it being clearly 

shown that said claim is that they are severally and jointly liable 
for the whole. J 

W. W. MILLAN, 

ROBERT H. TURNER, 
Attorneys for E. Hilton Jackson, Receiver. 

Opinion of Court. 

Filed November 2, 1917. 

******* 

The facts and the contentions of the parties are thus stated in the 
admirable report of the special master: 

There does not appear to be any very material disagreement as 
to the facts out of which this controversy arises. Brieflv stated the 
facts are thus: 

20 “William E. Ambrose was appointed Receiver in the above 
equity cause, on or about July 11, 1908, and was such Re¬ 
ceiver during all of the times embraced in this controversy. During 
said times Mr. John Lewis Smith was one of the attorneys for said 
Recei\ er, although it does not appear that his duties as such attor¬ 
ney included anything in relation to sales of real estate made by 
trustees under deeds of trust securing advances or loans theretofore 
made by said Building Association. Furthermore, Mr. Smith ex¬ 
pressly denies that he had any professional duty or connection with 
any of such sales, including therein specifically the sale of the cer¬ 
tain property embraced in this controversy hereinafter referred to. 

“The first Co-Operative Building Association at the time of the 
institution of the proceedings against it herein was the holder or 
owner of divers debts due to it from borrowing stockholders, to whom 
it had theretofore made advances of money, the same being secured 
trus ^ u P on re &l estate; and, upon the appointment of 
\V llliam E. Ambrose as Receiver, as above, said secured debts passed 
to him for appropriate collection and administration as assets of the 
Building Association; and, among others thereof, was an indebted¬ 
ness of one 1 rederick S. Schwab, in the sum of $2,700.00, to secure 
the payment whereof to said Building Association, the said Schwab 
executed his cerlain deed of trust, dated August 10, 1899 (recorded 
in Liber 2420, at folio 24o, of the Land Records of the District of 
Columbia), conveying Lot No. 7, in Square No. 41, in the City of 
W ashington, District of Columbia, to Jesse H. Wilson (since de¬ 
ceased), and Raphael A. Casilear, as Trustees. # 

“Thereafter, the property described was advertised by Raphael 
A, Casilear, as surviving trustee under the above deed of 
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21 trust, and at the request of the party secured, for sale at pub¬ 
lic auction, on Thursday, June 16, 1910. 

“On that occasion, Mr. Edwin L. Wilson bid the upon the prop¬ 
erty ; the property was knocked down to him upon his bid of $350.00, 
which was at the rate of about 4 l A> cents per square foot, but the 
property was later withdrawn bv the trustee upon the ground that 
the amount of the bid was inadequate. 

“It seems that, immediately thereafter, the auctioneer, (Mr. 
Weschler), Mr. Ambrose, Mr. John Lewis Smith and Mr. Edwin L. 
Wilson walked down the street together; that the auctioneer re¬ 
marked that any property in the City of Washington that could be 
bought for ten cents a foot or under was cheap property; that Mr. 
Smith stated to Mr. Wilson that if he wanted to bid again he would 
l»e willing to take an interest in the property if he, Mr. Wilson, 
should be the highest bidder; and Mr. Ambrose stated that he would 
go in too, in the event Wilson should become the purchaser at a 
second sale. 

“The agreement between the parties named, Ambrose, Smith and 
Wilson, made in the informal way above referred to, and so far as 
it may be termed to have been an agreement, seems to have been 
thus: Wilson was to use his own judgment in bidding on the prop¬ 
erty at the second sale, both as to bidding at all and as to the amount 
of his bid; and if he should happen to become the purchaser thereof, 
the three persons named should be jointly liable for the purchase 
price and any expenses incident to Ihe purchase of the property; and 
they should, also, be jointly interested in the property itself. 

“On the following dav, Friday, June 17, 1910, the prop- 

22 ertv was again advertised for sale at public auction; the same 
to i>e held on Tuesday, June 28, 1910. 

“Aside from the general and rather indefinite arrangement as to 
the possible purchase of the property bv Wilson at a second sale, 
as the joint enterprise of the three persons named, nothing further 
appears, so far as concerns any concerted plan of action, other than 
the fact that, at such second sale. Wilson, in competition with one 
or more bidders, finally made a bid of $491.00 for the property, which 
was at the rate of 6(4 cents per square foot, and the property was 
knocked down to him at that figure. The testimony discloses that 
Mr. Wilson offered to give his cheek as a deposit on account of said 
sale, but. in view of his known responsibility, the same was not re¬ 
quired of him. 

“It appears that Mr. Wilson made his bid for the property at this 
second sale in the exercise of bi« individual iudornent. and without 
any previous conference with either Messrs. Ambrose or Smith: and 
that, in bidding, he had in mind what the auctioneer had theretofore 
stated about Citv property at ten cents a foot or under beine- cheap 
property. Mr Wilson has testified that in making said bid of $391.00 
it was his understanding that the three persons named would con¬ 
tribute equally to the purchase price. 

“It may We remarked that, while Mr. Ambrose and Mr. Smith were 
both present at the second sale, there is no evidence that Mr. Smith 
participated therein in any way, either in the conduct of the sale or 
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IE«t h M aC A PP u nCe ° f th ? bid of Mr - Wilson; nor is there any evidence 
or tmltw ^ b ^arTto a t n h y lnst ™ ctior ! s or dictions to the 'auctioneer 
bein" to thf r e ( , m f t r: th « testimony of the auctioneer 

”” ' |'f t k6 i the fi "f . lnst ™ ctmns of th e trustee, although, 

as to ti e matter f in h th i apSe r( “ f V me ’ he had no definite recollection 

Xmht “ '° n, " rine ” i,h 

Tile following day, or possibly the day after Mr Smith com 
mumcated with one or more real estate men about the property with 

madcTv‘ff U ? de £. date ’ duly 6, 1910. a deposit of $50 00 w^s 
made by Harry A. Kite with Allan E. Walker & Co real estate 
agents (the latter being clients of Mr. Smith), for the purchase of 
said property for $1400.00, terms all cash: and that contract ofOur- 
chase thereupon was approved and signed by Edwin L Wilson as 
purchaser of the nronertv at the deed of trust sale, as above. 

property that it d ha e H 0 W tha , t , tbcre , " ere taxes in arrear upon said 
TT wn ’• that J ;, ad been 801(1 for taxes and deeded to one Charles 
IT. W iltsie, and that it would require some $550.00 (as per com¬ 
promise thereof arranged with said Wiltsie), to clear the {^opertv 
which amount was some $59.00 in excess of the entire amount of 
" .Ison s bid for and purchase of the property, as above and \c 
cordmgly Wilson agreed to advance his bid to the extent of the 
a ditional amount needed to free the property of taxes, etc in order 

ta|s g £ dSs etf 0 migh ‘ C ° nVeyed ‘° KUe ’ free and of 

The net result of the matter was that Raphael A Casilear as 
surviving trustee, conveyed the above described property to Edwin 

91^710^^7^^^ 1910 (and -cor&ug,;;r 2 5 n 

°’ "tated of «4sq 7^ f °i° the consideration therein 

stated of $489./5. and said Edwin L. Wilson (his wife uniting 

2 ' Prpm eo, ( lv 7 ed th , e sam « property to Harry A. Kite (unde? 

dated itr 9 n n T h r ther ?°I a ! $1 ' 40 ° °0 sunn,, by deed 

3357 at Mio lol) 9 0 recorded Au ^ lst 25, 1910, in Liber 

m , ! '° rnouev- was actually rand or required to be paid bv Wilson the 
ntire settlement of both of the above transactions having been ac 
comphshed through the re-sale made to Kite, and the payment bv 

above. t er ° f ' 6 “ greed purchase P rice on re-sale of the property, as 

vJj ° consideration P a >d or agreed to be paid bv Wilson was ah- 

S d t en w e ,; v . In clea nmg U P ‘he back taxes on the property tax 
deeds to M iltsie, etc.; and thus the Building Associate dJriv^d 
nothing therefrom on account of the indebtedness aforesaid Lured 
imd^h^ tn,f |f u P° n said property. On the other hand Wilson 

$79 d 0 90 h and Tbi? ° f pr0perty to Kite - rea,ized a net profit of 
fu ’ d t . hat . sl ! m thereupon was equally divided bv him amona 

the three parties jointly interested in the enterprise as above each 
receiving one-third thereof, namely: P ’ ’ each 

William E. Ambrose. <fc 9 AQ no 

John Lewi«i Smith. no 

Edwin l. wiison.:::: ::::::::: £!! 
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“By report of Louis A. Dent, Special Master, filed in this cause 
December 6, 1915, the entire amount of the above profit, plus $5.00, 
aggregating $795.90, was charged against W illiam E. Ambrose, Re¬ 
ceiver, as one of the items making up the balance due by said Re¬ 
ceiver upon the final statement and settlement of his accounts; this 
evidently upon the theory that the Receiver could not be allowed to 
make a profit in connection with any mattere embraced within the 
receivership. That report was subsequently confirmed by the 

24 court. The surety on the Receiver’s bond has made settlement 
to the full amount of its bond; but a large balance still re¬ 
mains chargeable against the Receiver on the general settlement of 
his accounts. 

“In the brief filed herein on behalf of Messrs. Smith and Wilson 
attention is called to the fact that the present Receiver is now seek¬ 
ing a decree in this cause against said former Receiver, W T illiam E. 
Ambrose, for the full amount of the balance so found to be due upon 
the final settlement of his accounts, as above, including the item 
hereinabove mentioned, the same to operate as a judgment at law. 

The Contentions of the Respective Parties. 

“It is to be noted that counsel for E. Hilton Jackson, Receiver 
herein, disclaims any actual fraud in respect of the transaction here¬ 
inabove referred to; but insists that, because of the fact that Ambrose 
was Receiver of the property and assets of the First Co-Operation 
Building Association, and that Smith was one of the attorneys for 
said Receiver, it was legally impossible for Wilson, though an entire 
outsider, to have made any bargain or arrangement by which either 
or both of the above-named parties should be admitted by him to 
share in the property aforesaid, or in its proceeds, should he, W r ilson, 
become the purchaser thereof at public sale; and that the profits 
realized from a joint enterprise entered into and engaged in by par¬ 
ties thus situated are, in equity, impressed with a constructive trust 
in favor of the present Receiver of the Building Association. 

“On the other hand, counsel for Smith and W'ilson insist that, in 
so far as Ambrose, as Receiver for the Building Association, may have 
been within the rule that absolutely prohibits and disqualifies 

25 him from receiving or making any profit out of the property 
or assets of the corporation then being administered by him, 

as such Receiver that liability has been fixed and determined by de¬ 
cree in this cause surcharging his account® on final settlement with 
the entire amount of the profits realized on the re-sale of the property, 
as above - but that, as to Smith and Wilson, there was no such pro¬ 
hibition or disqualification; and that, therefore, under the facts of 
this case, there is no liability on the part of Smith or W llson. 

I It will he observed that the lot was encumbered for more than its 
\ \ vahie. The debt secured by the trust was $2,700.00 and the tax 

I I incumbrances amounted to more than $550.00, while the sale to 
11 Kite which both sides treat as an excellent one, was for $1,400.00 
Uonlv So it is plain that the sale ordered by the Receiver was 
\\ merely an attempt to realize something for the Building Associa- 
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of°the InniK Wa 1, n ° p08sibih > of a sur P lus to be paid to the owner 
of the equity. It was in substance a sale of property belonging to 

iss<iS tl0n Th S m r h 80 83 if i the whole title had belongecf to^the 

£*7 Sale - T 88 ma l d \ b >' direction of t ba Receiver as 

tertTsell ^Whlit 880 ?^ 8 a”’ Whlch had a ri « ht *o require the trus- 
tee to sell \\ hether the Association itself would have been entitled 

to bid on the property if it had been doing business at that time is 

not the question. Whether the Receiver® if he had befn Tin 

thomed by the court, might properly have bid upon the property™ 

the interest of the Association, is not the question. Neither of these 

things happened What happened was that the Receiver, jointly 

intL*™ Thatls^ ’ f*"’ th' d R° r - he pr ° P f ty in their own Private 
interest That is to say, the Receiver in the name of another pur- 

26 hlS • pr0p f J rt >; for h in ? self a ‘ the same time that he 

26 was haying it sold through the holder of the legal title for 

the real owner, the Association which he represented. His 
_ v as Receiver was to use every proper means to have the Dror, 
erty sold at the highest price obtainable. His interest as a Pur¬ 
chaser was to have it sold as low as possible. And, moreover he was 
a secret purchaser, bidding in the name of another. How can it be 
denied that his conduct was a palpable violation of his duty or that 
any profit which he made by thus purchasing and afterwards re- 
e , lr lf,.| le property belonged to the estate he represented'* Smith 
and Wilson knew the Receiver’s relation to the property and to the 

this Th°' r ° Wn t6 i! lm0 7’ re ‘ u j' ned with th e Master’s report shows 
•, They were charged with knowledge that the Receiver could 

stanief WthSv mLff 8861 ' ° f this pr « perty in a **h circum 
Ranees. Yet they made him a joint purchaser with thermal 

of tbe ‘hree became liable for the whole price bid and the three 

TW- as one Pereon in the eye of the law in making the purchas^ 

They entered into a joint speculation in the trust property to share 

equally in the profit or the loss. It was a speculatiZwhPh oneTf 

the joint speculators was forbidden by law to engage in as they 

TT ey o neW th8t [ f he made an -V profit it would belo’n^to the 
wtate. How then can the law pronounce their conduct innocent v 

Knowing the facts which made it illegal for the Receiver to become 
? P a ' ,° ‘heir speculation, they knew the consequences of those 
facts, and they knew that his act was unlawful. When they joined 

heM ,'7 ln t 8n f°u- ‘° T 8ke 8 profit ° ut ° { ‘he property whch he 

thTwav dM l the! y t k ^ W hC h8d no ri ^ ht ^ daa ‘ with in 
97 li ? ay ’, dld they joint wrong-doers with him 9 

2/ It has been argued in this case that Ambrose had a right 

.. . to purchase at this sale because it was a sale no t bv 

himself, but by another, viz. the trustee under the trod deed 
That fact ,t seems, is of no consequence inasmuch as he ren 
resented the edate for whose benefit the sale WbeiL 

3—3194a 
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mortgaged property at a sale thereof made under the first mortgage, 
buying it for $150,000.00 when it was worth $200,000.00. He was 
not instituting or conducting the sale, yet his duty, as representing 
the owners of the junior incumbrance, was to have the property sell 
for all it was worth, and it was held that if he was really buying for 
the purpose of procuring some advantage to himself, although in the 
name of his wife, he was chargeable with the profit. 

We have not overlooked any of the cases cited by counsel for the 
defendants. (Michoud v. Girod, 4 How., 503; Hammond v. Hop¬ 
kins, 143 U. S., 224; Twin Lick Oil Co. v. Marburv, 91 U. S., 591; 
Allen v. Gillette, 127 U. S., 589 ; Pac. R. R. Co. v. Ketchum, 101 
U. S., 289; Starkwether v. Jenner, 27 Appeals, 348.) We are aware 
that a sale to a trustee is now held to be voidable rather than void. 
But we find nothing in any of the cases to indicate that a sale made 
under the circumstances of this sale, to one standing in the position 
of Ambrose, would be stamped with the approval of the court. 

Ambrose, Smith and Wilson are found to have been joint pur¬ 
chasers. The relation between joint contractors is thus stated 

28 by Parsons in his work on Contracts, pp. 21-25; “Parties are 
not said to be ‘joint’ in law merely because they are connected 

together in some obligation or some interest which is common to 
them both: they must be so connected as to be in some measure 
identified. They have not several and respective shares which being 
united make a* whole; but these togther constitute one whole, 
which, whether it be an interest or an obligation, belongs to all. 
Hence arises an implied authority to act for each other which is in 
some cases carried very far ”. It is necessary to keep this relation 
clearly in mind in considering the question presented by this case. 

If the title to this land stood now in the names of Ambrose, Smith 
and Wilson, and the present receiver were seeking to have the con¬ 
veyance set aside and to recover the title, could it be contended by 
Smith and Wilson that the title was in them, or that any part of it 
should be held good in them? Would their title be any better than 
the title of Ambrose, one of their joint tenants? Were they not as¬ 
sisting him in procuring a title which the law would nrtt allow him 
to take, and having taken the title jointly with him, would it not be 
bad in equity? See Johnston v. Little, 141 Ala., 382. 

If this had been a case of actual fraud on the part of Ambrose, 
instead of a case of constructive fraud, only, there can be no doubt 
that Smith and Wilson, by joining with him in the purchase, with 
knowledge of the facts, would have made themselves constructive 
trustees of the profit. Bunnel v. Stoddard, 4 Fed. Cases, p. 667, 
Case No. 2135. But can it make any difference in law whether they 
assisted him to commit a fraud in fact or whether they 

29 knowingly assisted him to do what the law declared to be a 
fraud? Upon this point we think the counsel for the new 

receiver is justified in quoting the language of the Court of Appeals 
of Virginia in Jackson vs. Upsdegraffe 1 Robinson, at p. 120 : “Par¬ 
ties dealing with an executor or trustee, and cooperating with him 
in the misapplication of assets or trust funds, in violation of the 
duties of the executor or in breach of the trust, cannot use such 
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ceSnuft^„ d f efen< 5 T iRSt , the . claims of creditors, legatees or 
q 1 trustent. and the application of assets or trust funds hv 

w*(£,"£”„TJT” 1°,““ < ‘” h T*« •' k » 5X53 

trusbJ’ h f ? tate °\ trust be indebted to the executor or 

lUee, a violation of duty or breach of trust”. Such action is is it. 

125 138 is e /nT d 7° n 'fe e3tate l Lovin S v - Salisbury Milk 

tain shSes of its J£ ere a bank havin 8 that cei- 

a npw rorfifi ^ S ? ck ? ere ke ^ one as tru stee for another, issued 
. . . er tificate therefor to a purchaser from the trustee without 

a m*. rf?,!rr f ,he,ru, v »*UtaSSSfstS 

thorit - ifllf h.Iflw fh“ k "“. ,ct, "f “ "•[*•« without uu- 

xi 4 ' . . as ^ *hat the bank was bound to have inouired and 

that the bank as well as the trustee was liable to the cestui aui trust 

K**!'“«'»«»<r™rr* t ‘ h ,LT.K4 , 5 

It is held that a third person, taking a conveyance from ™ P , 

PreSS TivMn,?ee V Snd,b n °''nif e ° f r* ,rust ’ bwomes a construe-' 
me trustee. Smith v. Dalis etc. Co., 70 So., 602 

of ?he trust ^c.pates with a trustee in a misappropriation 
oi tne trust fund is liable jointly and severallv for 

SO misappropriated, according to Jones v AbrahamT^ V® iT 

And ,n Woodell v. Bn.flTs Heirs. 25 ^^. 465 ,^ held that anv 

person who conspires or unites with one holding a fiduciary positior 

withT y fi T l r0n,r r ry t0 , ,he du ‘ v of such fiduciary is equally iahle 

SS STIr fe ,f -..o In G r g ! a )he ,a "' "P°" Ihesubject is 

inus codified, Par. 3200: “One who knowingly assists a trustee in 
misapply, ng trust funds shall be directly re/ponsible totlp^n 

We have been referred to Enslen v. Allen 160 Ala 5-20 tw 

a™ "““fe'” 1L i 

titk to he , ' a ^ eed ,0 Purchase together a piece of land the 
title to be taken in Mrs.-Enslen’s name, but held by her for 

the two in equal shares. Mr. Enslen signed the contract 0>r thl 

purpose of Assenting to his wife’s action, agreeing to join her in 

conyeyance which should put the title in MeXd Mrs Enin 

hen Allen should have paid his part, and, also accepted the position 

IX™.«” T w En,l, “ in 

mg me rents, etc. 1 here was a mortgage upon the nronertv uhi»k ;» 

XId nd M , J 0 Fnslen Ul -'! remain ‘hereon, the equity onty being pm- 
cnased. Mr hnslen, it seems, brought about a foreclosure sale of the 

property and became the real purchaser through the instrumentality 

of another person who took the title and then conveyed ?tto Mr 

Enslen. Allen brought a bill against Enslen and his wif» tn 

* * f 

oi ^ uas ^stained on the ground that the rieht tn 

31 fconm-ance existed as well against the husband 1 Snrt 
the wife, the husband having knowledge of the trust relation 
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sustained by his wife, and, also, on the ground that the husband s 
relation as agent for the management of the property and the col¬ 
lection of its rents incapacitated him from becoming the purchaser 
of the property at a foreclosure sale which he had brought about 
and hastened to the disadvantage of his principal, the plaintiff. Tt 
was to some extent a case of actual fraud on the part of Enslen, but 
it was also a case in which it was considered that Enslen was affected 
with the same incapacity as his wife to hold the property against 
the plaintiff because of his knowledge of the relation existing be¬ 
tween his wife and the plaintiff. “The equity of the bill ’, said the 
court, “must rest upon the proposition that he acquired title in fraud 
of the complainant’s right, and so must be treated as a trustee for 
the complainant ’. That case does not correspond with the one in 
hand in one respect,—namely, that Smith and Wilson did not pri¬ 
marily stand in any trust relation. But they knew of the trust rela¬ 
tion sustained by Rmbrose, knew that it was a violation of his duty 
to become a purchaser, and yet took him into their quasi partnership 
and made themselves one with him in the joint purchase. May one 
rightfully become a joint purchaser with another of property which 
he knows that other has no right to purchase? Is not the joint pur¬ 
chase tainted as the separate purchase by the trustee would have 
been? 

The president of a corporation was also a trus'.ee under a marriage 
settlement. He sold the trust property in violation of his trust and 
purchased it for the corporation. The corporation as well as the 
trustee was held liable. A decree against the trustee having proved 
unavailing, the property in the hands of the corporation was 
32 properly resorted to. “A purchaser concerned in a fraudu¬ 
lent breach of trust and actively participating in it, and con¬ 
verting the property to his own use incurs the like liability with 
the fraudulent trustee.” Such was the case and the decision in 
Barksdale vs. Finney, 14 Gratt. 338. 

A husband having no authority, as the bank knew, to check out 
his wife’s funds except on her own business, was allowed by the bank 
to check it out on his own business. The bank was held liable 
equally with the husband. Pearce vs. Dill, 149 Ind., 136. 

A guardian who lends the money of his ward without security 
is liable as for a breach of duty, and the borrower, if cognizant of 
this breach of duty, has been held to be a trustee in invitum, equally 
liable with the guardian himself, and in a trust capacitv. Lee vs. Lee, 
67 Ala:, 406, 422. 

It is insisted, also, that Smith and Wilson are released by reason 
of Ambrose having been held liable for the whole amount. But if 
Smith and Wilson are liable they remain liable until satisfaction 
has been obtained; and the record fails to show that satisfaction has 
been obtained. It is true that Ambrose has been held liable for this 
amount as part of a much larger amount due from him as receiver, 
and that his surety has paid a part of such indebtedness. It does not 
appear that he has ever paid this part, and the part remaining 
unpaid is far in excess of the amount for which the defendants are 
liable with him. It is evident that there was never any application 
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of the surety’s payment to the discharge of this part of Ambrose’s 
liability; nor was there ever any intention of releasing these defend- 
ants. On the contrary, the court in confirming the auditors 
66 report saved and reserved to the new receiver all such rights 

• • r necessar y ^us to hold these defendants 

jointly for the full amount of the profits obtained by the resale, it 
ought to be clearly stated that these defendants are not believed by 
the court to have been conscious of any wrong doing. They acted 
under a misapprehension of their legal duty. 

WENDELL P. STAFFORD, 

Justice. 

Motion to Strike Exceptions, Deny Decree and Dismiss Petition. 

Filed November 14, 1917. 

* * * * * * He 

„ N ° w ™ m . es J°. hn Le 'vis Smith and Edwin L. Wilson, persons 
mentioned m this cause, in their proper persons, and move the 
Court to-strike from the files and vacate the exceptions filed by 
a u u" Jackson, the Receiver herein, to the report of Adolph 
A. Hoehhng, .Special Master; to vacate the references to said Special 
Master, and to deny any decree based upon said exceptions, or 
reviewing the finding of said Special Master upon said exceptions, 
or otherwise considering the same; and to dismiss the petition of the 
Keceiver in this cause upon which said reference was had and strike 
rom the files the answer thereto of the said John Lewis Smith and 
-fcidwm L. Wilson; and for cause therefor they say as follows- 

One. Because this Court is without jurisdiction, in this proceed¬ 
ing, to hear and determine any alleged claim of the said Receiver 
against these movants, and particularly the matter of the 

64 claim against these movants which is the subject of said 
report. 

Two. Because the submission of these movants to the considera¬ 
tion by said Special Master and to the reference of the said cause to 
him w’as secured by the said Receiver in the following manner that 
is to say, that it was agreed by said Receiver, on the one hand! that 
he would not file or make or take any exception to such report as 
such Special Master might file after due hearing; and, on the other 
hand, it was agreed, in consideration thereof, by these movants that 
they would abide by and perform the award of the said Special 
Master without regard to any nght to have a review of the same 
or to object to the jurisdiction of the Court; whereas, the said Re¬ 
ceiver has, in fact, excepted to said report, without direction bv the 
Court so to do, and without first seeking instructions from the Court 
upon the facts, including those set forth herein, whether they should 
fi e and make said exceptions, in the light of said agreement and 
of the doubtful questions of law involved; wherefore the submis¬ 
sion aforesaid was conditional on the part of these movants and 
they are relieved by the breach of condition. 

JNO. LEWIS SMITH, 

EDWIN L. WILSON, 

In Proper Person. 
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Affidavit of James S. Easby-Smith. 
******* 
District of Columbia, to wit: 

James S. Easby-Smith, being first duly sworn, on oath says, he 
acted as the representative of John Lewis Smith and Edwin 

35 L. Wilson in connection with the claim of the receiver in this 
cause that said Smith and said Wilson were liable to make 

good to said receiver the amount of profit represented by the differ¬ 
ence between the price obtained at the sale to Edwin L. Wilson of lot 
seven (7) in square forty-one (41), and the price obtained by the 
resale of same to Harry A. Kite. After the matter had been the sub¬ 
ject of hearings before the then Auditor of this Court this affiant, on 
the one hand and the receiver, E. Hilton Jackson, and his Attorney, 
W. W. Millan, on the other hand, entered into negotiations looking 
to the reconcilement of their differences of opinion whether legally 
or morally said Smith and said Wilson, or either of them shdlild make 
good to said receiver or pay to him the profit obtained by said sales. 
It was finally agreed by said Jackson and said Millan, on the one 
hand, and by affiant in behalf of said Smith and said Wilson, on 
the other hand, that they would submit to a decision of the question 
by Mr. A. A. Hoehling who, to carry out said agreement, should be 
appointed first as an Arbitrator, but, upon objection of the Court 
and after answer filed, as a Special Master. Said parties, as a con¬ 
dition to said submission, each on his side, agreed that they would 
abide by whatever conclusion the Special Master should announce 
and that the understanding to so abide should be a gentleman’s 
agreement between them. When the order referring the cause to the 
Special Master was presented to the Court the presiding judge was 
advised of said agreement, but announced that he felt the Court 
should not yield control of the matter but should reserve the authority 
to review the same, and so provided in said order, further providing 
that, to the end of reserving and exercising such authority, either of 
said parties should have the right to file appropriate excep- 

36 tions or objections to such findings if so advised. While it 
was appreciated that the Court was properly in its right to 

make such reservation, nevertheless the original agreement between 
counsel was expressly understood to remain in force and so specific¬ 
ally stated. Upon the coming in of the report of the Special Master, 
the receiver advised the Court of the agreement not to except thereto, 
but nevertheless filed the exceptions herein, without any previous 
application to the Court for instructions in the premises. 

Affiant further says that solely in reliance upon the receiver’s 
willingness to rely upon Mr. Hoehling’s judgment as to propriety 
and legality of the transactions involved, and the said receiver’s 
agreement to abide thereby to the extent of filing no exceptions 
thereto, he and those whom he represented waived all defenses other 
than the actual and constructive good faith of said transactions, and 
did not assert or avail themselves of other defenses. Affiant does not 
assert that it was intended in any way to attempt to bind the arm of 
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the Court by the agreement aforesaid, in the event that the Court, 
ing of opinion that the finding of the Special Master was so at 
variance with the equities and right of the matter, should of its own 
motion exercise its authority to review the same, notwithstanding the 
agreement of the said receiver. 

Affiant further says the proper aspect of this case in this respect 

as never before been presented to the Court or made a matter of 
record, but, on the other hand, the exceptions have been depending 
under advisement of the Court for a quite long period without any¬ 
thing of record or otherwise suggested, so far as he is advised, to 
acquaint the Court with the circumstances of the original sub- 
37 mission or the agreement and understanding on which the 
same was based. Affiant attaches hereto a letter from counsel 
for the Receiver dated April 27, 1917. 

JAMES S. EASBY-SMITH. 

Subscribed and sworn to before me this 13th day of November 
A. D. 1917. J 

. _ J. ELIOT MORAN, 

[seal.] Notary Public, D. C. 

Millan & Smith, 

Attorneys and Counsellors at Law, 

Rooms 202-204, 

Columbian Building, 416-418 Fifth Street, N. W., 

Washington, D. C. 

April 27, 1917. 

Mr. James S. Easby-Smith, Woodward Building, Washington, D. C. 

Dear Sir: I enclose exceptions in the Ambrose matter signed 
by Mr. Turner and myself. 

I have though- about what you said to me the other day at the Bar 
Association very carefully and really the most important point in¬ 
volved, from my standpoint, is not the subject matter of the excep¬ 
tions but my attiude toward them. I would certainly regard any 
agreement made by me, whether in writing or not, and whether in 
definite form or not, as binding. I recall distinctly that we were all 
willing to have an order passed to make Mr. Hoehling’s findings 
final, but the Court declined to do this. Your recollection is that 
there was something said after the Court had acted about a gentle¬ 
man’s agreement that the findings of the Master should still be final 
and I am not prepared to say you are mistaken. My recollection is 
not clear as to whether the conversation was after the Court had 
acted or before. Whatever I said then out to bind me or my client 
so far as I had the right to bind him. 

The Receiver thinks that he has not the right to agree not to 
except to the report as he would by that course do what the Court said 
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he could not do, namely, make the Master’s report final, virtually 
by agreement. He thinks he would be treating the Court with dis¬ 
respect and that he would properly subject himself to criticism on 
the part of some of the creditors who are watching the case rather 


closely. 

Very respectfully, 


W. W. MILLAN. 


38 Affidavit of W. W. Millan. 

Filed November 23, 1917. 

******* 

District of Columbia, ss: 

William W. Millan being duly sworn upon his oath says: Re¬ 
gretting the necessity which seems to compel him, while counsel in 
the case, to file an affidavit therein made by himself, makes and files 
this affidavit in answer to the motion of respondents John Lewis 
Smith and Edwin L. Wilson and the affidavit of their counsel, Mr. 
J. S. Easby-Smith in support thereof and for the purpose of denying 
that the agreement to submit the claim of the Receiver herein against 
said respondents to a Special Master and to the Court in the manner 
in which it has been submitted and considered, was obtained by any 
misrepresentation or through any misunderstanding or was con¬ 
ditional, or that said respondents or their counsel have been misled 
thereby. Fortunately, most of the matters to be touched upon in 
this affidavit are of record and need only to be summarized and con¬ 
nected here. 

The negotiations in regard to this matter were all brought about 
by the solicitude of counsel for said respondents who expressed him¬ 
self as being desirous that there should be as little publicity as possible 
given to a matter which might subject his clients to severe criti¬ 
cism. It is true that the Receiver and his counsel were willing, out 
of consideration for respondents, that the claim might be submitted 
to an arbitrator or arbitrators whose award should be final, but after 
mature consideration concluded that the Receiver had not the au¬ 
thority without leave of Court to make an agreement that 

39 such award should be final. There was no concealment of 
this conclusion and no fact in connection with it was withheld 

from counsel for said respondents. All of said negotiations were con¬ 
ducted by the Receiver and his counsel Mr. Robert H. Turner and 
this affiant on the one hand and Mr. J. S. Easby-Smith for the 
respondents on the other. The conclusion finally reached was sub¬ 
mitted to the Court by the Receiver, in his report filed herein on 
December 1, 1916, in* the following language, as to which counsel 
for said respondents was fully advised, viz: 

“Your Receiver is entirely willing that the matter may be thus 
arbitrated and believes that such a disposition of it would be as 
speedy and satisfactory as any other. He recommends to the Court 
that said arbitration be authorized if the Court is of the opinion 
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the^CatTon'of f thr' ,Zr? fi, tl ! a ‘ this fu °y denies “d disproves 
tion iSstateroent ^ “ SUPP ° rt ° f the m - 

‘‘ I I W£ f fin? 11 / “greed by said Jackson and said Millan on th« 
on' JS “k h i ** an V in behalf of said Smith and saidWilron 
tion bv Mr A h T d W h hV they '[° uld submit 40 a decision of the que* 

be at»noiiUe(f t0 k Carry o' 14 ^d agreement, should 

ue appomtcd hrst as an arbitrator but, upon objection of th*> Pnnrt 

and af er answers filed, as a Special Master. as a con- 

k° submisslon > ea «h on his side, agreed ^hat they would 

and^that Th^d ““IT* the S f** ial M^ter should annouS 
and that the understanding to so abide should be a gentleman's 
agreement between them.” gentleman s 

t ," he "! he matter was presented to the Court, the Receiver 
rough his counsel, specifically stated to the presiding Justice that 
he was willing to have the case submitted to a Special Master’or to 
an arbitrator or arbitrators, whose finding or award should kl c > 
thereby adhering in the strictest gU faUhT fhe St^f S 
40 negotiations and the letter and spirit of his said report but 
e said presiding Justice announced that the Court could 
n°t and wou ! d not relinquish its control of the case bv surren- 
enng its final authority to an arbitrator or Special Master Aftpr 

of cmirf mfil refe ^ nce 40 an y opposed necessity of obtaining P leave 
of Court to file such exceptions. Said memorandum draft nrer3d 

y said Rasby-Smith is hereto attached, marked “Exhibit NtT 1 ” 
and is made a part of this affidavit. JNo. 1 

“r.hTVH r re »p~ 

i« g i-.S.'Si “„ y sSj'stass.'rf r w * 1 h • , - 

ajbmhreTi r -^' fu,l y suggests that as the matter "wm fire" 

submitted to the Court with a recommendation by the Receiver that 
the Court itself, give the Arbitrator or special master S 
it is not apparent why there should haveVn any discuasion oT^.’ 
agreement not to except to the report of such arbitrator or s^lk] 
as er ^ 4 ^®re was then no such discussion or agreement; oiTthe 
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other hand, the entire discussion was in the direction of having the 
Court give the arbilrator or special Master final powers, thus 
41 obviating all necessity for the Receiver to make any such 
agreement. Furthermore, the Receiver and his counsel, both 
in the oral negotiations and in the aforesaid report, expressly dis¬ 
claimed any right on the part of the Receiver to make any agree¬ 
ment without leave of Court. 

Affiant expressly denies that any agreement was ever made by 
him, or to his knowledge, by said Receiver, that there should be 
no exceptions to the report of the Special Master, or that any such 
agreement ever entered into or w T as a consideration for the submis¬ 
sion of said controversy to Special Master Hoehling or any other pro¬ 
ceeding in connection therewith. After the Court had announced its 
views and after affiant had handed to Mr. Easby-Smith a draft of 
an order substantially in accord with the aforesaid Exhibit No. J, 
affiant, as he now recollects, after mature reflection on the whole mat¬ 
ter, said voluntarily, in expressing his regret that the Court had not 
«een its wav clear to make the reference with final powers to the 
Special Master, that it might be possible to find a way not to except 
to the report; his present recollection of the exact remark is that it 
was “that it might be possible to have a gentleman’s agreement not 
to except/’ No such agreement was ever made and no such con- 
sideration entered into the signing of said order. When the conver¬ 
sation referred to in the letter of this affiant to Mr. Easby-^mith 
which has been brought into the record by him in his affidavit took 
place there w T as no claim made by said Easby-Smith that he had 
submitted to the arbitration or taken any other step on the basis of 
any supposed agreement with this affiant or his client, but merely 
that affiant had said he w'ould not except and that he ought 
42 to stand by that statement. Whereupon affiant wrote said let¬ 
ter expressing his willingness to stand by any agreement 
which he had the right to make and had made but not admitting 
that anv had been made, and without any thought that a personal 
letter w : ould be used in the manner in which it is now attempted 

to use his said letter. w W . MILLAN. 

Subscribed and sw’orn to before me this 20th day of November, 

A. D., 1917. GE0 . w. REIK, [seal.] 

Notary Public, D. C. 

“Exhibit No. 1.” 


5. That this cause, in so far as it involves the differences between 
the Receiver and Messrs. John Lew r is Smith and Edwin L. W ilson in 
the matter of the sale of Lot 7 in Square 41 in the City of Wash¬ 
ington District of Columbia, to Edwin L. Wilson, be and it hereby 

jg referred to--, as a Special Master, with instructions to 

hear and adjudicate the entire matter of said differences, both as to 
the facts and the law. The said Special Master shall consider the 





E. HILTON JACKSON, RECEIVER, ETC. 


27 


testimony relating to said matter, which has already been taken 
before Urns A. Dent, Esquire, Former Auditor and Special Master, 
1 , repor thereon, as fully as if said testimony were newlv 
adduced, and also any statement of facts which may be agreed upon 
and s,gned by the said Receiver and the said John 'Lends Smith and 

and FHwin'T SO w-? nd ' l® Jf e T® lver and ,he said John I*wis Smith 
d J' ' wn shaH have the right to adduce, before the 

bpecial Master herein appointed, such legal and competent 
testimony as they may respectively desire to adduce. The 
n * i^ l( n jP 601 ® 1 Master herein appointed shall report to the 
Court his findings of fact and conclusions of law, together with such 
statement of account as he may find to be necessary and proper. With 
the reservation however, of the right to a review by the Court of the 
said Special Master s report, both as to findings of fact and conclu¬ 
sions of law, for which purpose all parties shall have the right to 
hie exceptions within the time prescribed by the rules of the Court. 
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Affidavit of E. Hilton Jackson , Receiver. 
Filed November 23, 1917. 


District of Columbia, ss . 


E. Hilton Jackson being duly sworn upon hi$ oath savs: He 
1S , Receiver in the above-styled cause. He has read the affidavit 
oi j. Hiasby-Smith herein filed in support of the motion of John 
Lewis Smith and Edwin L. Wilson to strike from the files the excep¬ 
tions of this affiant to the report of the Special Master A. A. Hoeh- 
Img, Jr., and knows the contents thereof. As stated in said affidavit, 
this affiant participated in the negotiations looking to a submission 
to arbitration of the controversy between himself and Messrs. Smith 
and W ilson, but only up to the time the same was submitted to the 
Court by his report herein filed on the first day of December, 1916 
Affiant expressly and emphatically denies that he, or to his know!.- 
edge or by his authority his counsel, ever agreed that he would sub- 
mit to a decision of the question involved in said controversy by Mr. 

u-j u ° e v ing ’ Jr *> as an arbitrator or Special Master aiid would 
abide by whatever conclusion the Special Master should announce 
On the contrary, in the negotiations with J. S. Easbv-Smith, in all 

vf-ii 1Ch . ? nt and his counsel Messrs. R. H. Turner and W. W. 
Millan participated, affiant definitely and positively stated that while 
he was willing, out of consideration for Messrs. Smith and Wilson, 
to submit the case to arbitrators with final authority and power he 
could do nothing without the sanction of the Court, and it was 
finally agreed ” so far as this affiant was concerned and so far as he 
knows, not as stated in said affidavit, but as set forth in his said 
report, in which report he, in perfect good faith, expressed to 
4 ) the Court his willingness that arbitration might be final, and 
~ J 1 ™ as J never “finally agreed” in any other way. When the 
Court declined to make a reference with final power to the arbitrator, 
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and a decree was signed by consent of all parties referring the cause 
in accordance with the Court’s views, wdth right to both sides to 
except, affiant supposed that to be the conclusion of the w hole mattei 
except for proceeding regularly under said order. 

E. HILTON JACKSON. 


Subscribed and sworn to before me this 20th day of November, 
A. D. 1917. 


C. CLINTON JAMES, [seal.] 

Notary Public. 


Opinion of Court. 


Filed January 23, 1918. 

♦ * * * * * * 

After the former opinion had been filed, but before a decree had 
been rendered, a motion was filed, by the defendants to this petition, 
to dismiss the petition and hold all proceedings thereunder to be 
void and of no effect upon two grounds, viz: (1) for that the court 
never had any jurisdiction of the subject matter involved in said 
petition inasmuch as the petition showed upon its face that the peti¬ 
tioner’s remedy at law T was plain adequate and complete, and (2) 
for that the defendants had been induced to consent to a reference 
of the cause to a special master by such representations on the part 
of the petitioner’s counsel as that it would operate as a fraud upon 
the defendant if the court should now r undertake to review 
46 the conclusion of law reached by the special master, which 
was in favor of the defendants. More particularly stated, the 
second ground was that the defendants had originally agreed with 
the receiver's counsel that the findings and conclusions of law T of the 
master should be final; that the court had declined to refer the case 
upon those terms and had insisted that if the case w r ere referred 
such findings and conclusions should be subject to review by the 
court; that thereupon counsel for the defendants and counsel for 
the receiver had agreed that the case should be referred in the manner 
required by the court but that neither party should file any excep¬ 
tions to the master’s report, and that the reference was accordingly 
made upon such understanding, w’hich was characterized by coun¬ 
sel among themselves as “a gentleman’s agreement;” that, notwith¬ 
standing this agreement, counsel for the Receiver had filed excep¬ 
tions to the report which the court was about to sustain, thus over¬ 
ruling the conclusion of law* reached by the master. In support of 
the second ground the defendants filed affidavits which were met by 
counter affidavits on the part of the receiver and his counsel. 

It is urged by the defendants that the court w*as so totally without 
jurisdiction of the subject matter that no consent of the parties and 
no course of proceedings could authorize the court to render a decree 
upon the merits. It must be admitted that there are subject matters 
that are so utterly beyond the jurisdiction of a court of equity that 
nothing could authorize the court to proceed therein. For examples; 
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an indictment for a crime, an action of trespass quare clausus freeit 
But certainly a petition seeking to hold the defendants as 
4/ constructive trustees for a sum of money received by them 

, ., , as ,he u P° n ‘he sale of property being administered 

by that very court is not such a case. In order to show that the court 
w totally without.jurisdiction it is not enough to point out that the 
relief sought is the recovery of a sum of money, or a judgment for 

of m . on ey, for equity not infrequently renders such decrees 
proper circumstances. Admitting for the present, for the pur- 
, argument, that the petitioner might have proceeded at law 
T? t:h f, t the legal remedy would have been plain, adequate and com- 
p ete, the questions are, (1) whether in any circumstances a court 
of equity may still take cognizance of the case, and, if so, (2) 
whether the circumstances of this case permit it. Fortunately the 
hret question has been answered clearly and decisively in this 'juris- 

!° n ’.. * n y , °i r c t °!' n C ? urt ° f A PPea>s and by the Supreme 
Court of the United States. In Reynes v. Dumont, 130 U. S. 354 

such a question arose and was disposed of against the objection of 

the defendant, the court remarking, at p. 394, “We think we ought 

r t ? gard " lth favor the raising of this objection for the first 
time at this stage of the case and quoting with approval the follow- 

A m P ^ ge «T? m A D r ani ! 8 Chancery Praetice, Vol. I, p. 555 (4th 

. a defendant in a suit in equity answers and submits 
to the jurisdiction of the court, it is too late for him to object that 
® P 1 f', ntlf f has a plain and adequate remedy at law. This objection 
should be taken at the earliest opportunity. The above rule must 
be taken with the qualification that it is competent for the court to 

T re ' l l sought > and that “ h as jurisdiction of the subject 
matter. In the present case it can hardly be said that the court 

was not competent to render a decree requiring the defend- 
48 ants to pay to the petitioner the amount of the profits which 

-. Li • rea j 1Z6d 83 constructive trustees, nor that a court of 
equity had no jurisdiction of such a subject matter. In Reynes v. 
Dumont, supra, the court closed its opinion with these words- “The 
doctrine of this and similar cases is that the court for its own pro¬ 
tection may prevent matters purely cognizable at law from beintr 
drawn into chancery at the pleasure of the parties interested • but 
it by no means follows, where the subject matter belongs to a class 
over which a court of equity has jurisdiction, and the objection that 
th! ^ m P lall ? an ‘ has an adequate remedy at law is not made until 
HitlT ? th e .appellate tribunal, that the latter can exercise no 
discretion in the disposition of such objection. Under the circum¬ 
stances of this case it comes altogether too late, even if, if taken in 
! mlae ’, 11 ( would have been worthy of attention”. Other cases in 
knd 130 ifs ^r g "'i Z r g T h , e Same o rule are ’ Kilboum vs. Sunder- 

ffi a ■■fit l ;$ ns 
a s v:ai:.». s.SU 68 u - s - 160; 

In Tyler v. Moses, 13 App. D. C. 428, our own Court of Appeals 
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had to deal with a similar question and followed the above cited 
cases, quoting with approval the same passage from Daniell’s Chan¬ 
cery Practice. The case was one in its general feature of a class 
over which equity had and exercised jurisdiction although such 
jurisdiction might be denied in a particular instance only because 
the remedy at law had become adequate and complete. No objec¬ 
tion to the jurisdiction had been raised until the final hearing, and 

the remedy at law had become barred by lapse of time. 

49 ’ “Under such circumstances’’, the court said, “we think the 

objection comes too late’’. In the later case of U. S. Trust 
Co. v. Blundon, 42 App. D. C., 500, the same court adhered to its 
decision in Tyler v. Moses, saying: “The objection to the jurisdic¬ 
tion of equity came at a late stage of the proceeding. It was not 
raised bv motion to dismiss, but reserved until the evidence had been 
heard and the argument begun. The allegations of the bill and 
prayers for relief bring it within the class of cases in which equity 
has always exercised jurisdiction. The objection comes too late to 
require an analysis of the evidence to determine whether there was 
a complete and adequate remedy at law.” 

The first point being thus settled, viz., that where the cause is of 
equitable cognizance, that is to say, one of a class in which equity 
has been accustomed to exercise jurisdiction, and a case in which 
it is competent for a court of equity to render the decree asked for, 
the obiection that the moving party had in adequate remedy at law is 
an objection which the court is not obliged to recognize, but may 
treat according to the circumstances, we come to the second question, 
which is, whether the circumstances of the present case are such 
that the court ought now to refuse to render a decree and ought to 
dismiss the proceeding. The defendants insist that to refuse to dis¬ 
miss is to deprive them of their right to a trial by jury; but it is 
proper to observe that the report of the master discloses no contro¬ 
versy of fact. He has found the facts in accordance with the de¬ 
fendant’s own testimony and the only question is one of law\ How 
then could the defendants be aided by a jury trial? The question 

of the defendants’ liabilitv w’ould still be one to be deter- 

50 mined by the court upon the conceded facts. In Pease v. 

Rathbun-Jones Eng. Co., 243 U. S., 273, 279, 280, it w T as 

held that objections that a summary judgment on an appeal bond 
w^as not preceded by notice and deprived the sureties of the right of 
trial by jury w’ere waived by invoking the trial court’s decision of the 
merits upon an undisputed state of facts, citing St. Louis & San 
Francisco Rv. Co., v. McBride, 141 U. S., 127; Western Life In¬ 
demnity Co. v. Ruff, 235 U. S., 261, 273. It is necessary, also, to 
notice the lapse of time. Unless this is a case to which the statute 
of limitations does not apply by reason of the strict trust relation 
which the defendants sustain to the money sought to be recovered, 
the remedy at law is how barred. If the relation is so strictly a trust 
relation that the statute of limitations would not apply, it would 
seem to be a proper matter of equity cognizance. Moreover, for the 
same reason, the course taken by the defendants would seem to make 
uopsanb eqj psq) pajuasuoo Xaxjx ‘atqBjmbaui jsanbaj juesead Jiaqj 
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should be tried and determined in this court. They agreed upon the 
person appointed as a master; they participated in the trial before 
the mester, and when the report came in and was considered by the 
court upon the exceptions filed by the petitioner to the conclusion of 
law reached by the master they participated in the written argument 
upon these exceptions, submitting the case to the court upon the 
careful brief which they had used before the master. They raised 
no objection to the court passing upon the exceptions, but waited 
and took their chance of a favorable decision by the court upon the 
master s report and the exceptions thereto; and it was not until the 
court had filed its opinion, reaching a conclusion of law in opposi- 

tion to that of the master and contrary to their contention, 
ol that they ever suggested to the court any doubt concerning 

its jurisdiction. In such circumstances ought the court to 
grant their motion? 

Although it may seem unnecessary to do so, it may be well to re- 
fer to some of the many federal cases in which the court has declined 
to heed an objection of this character, in the exercise of a sound dis¬ 
cretion. In Lawson v. Barber & Co., 189 Fed., 165, the court sitting 
in equity refused to dismiss the bill and proceeded to dispose of the 
case upon its merits, although the plaintiff might have, and indeed 
should have, proceeded at law for a breach of warrantythe reason 
being that on the first argument of the case the court had refused to 
dismiss the bill as having been brought improperly in equity, and 
thereafter the case had been tried in the equity court, and years had 

elapsed, so that it was no longer possible for the plaintiff to proceed 
at law. 

In Hawkeye Gold Dredging Co. v. State Bank of Iowa, 157 Fed., 
IbS, the plaintiff corporation was seeking to recover in equity from 
the defendant bank the amount of money which had been deposited 
therein by the plaintiff’s treasurer, who was also the defendant’s presi¬ 
de mi hls own name > but wb ich money really belonged to the plain¬ 
tiff. The plaintiff claimed that the bank had notice of the facts yet 
had converted the money to its own use ty applying that amount upon 
a debt which it held against another. Objection was made by the 
defendant that the plaintiff’s remedy was at law, but the court held 
otherwise inasmuch as the bill sought to hold the defendant upon 
the theory that although the money received by it became its money 
in law, that is, so far as the legal title w T as concerned, yet that 
52 in equity it was, to its knowledge, the money of the plaintiff. 

No specific money was claimed in that case any more than 
in this, and a judgment at law would have accomplished the same 
purpose as a decree in equity. Yet this did not deprive the equity 
court of jurisdiction. The court cited Insurance Co. v. Bank, 104 
U. S., 54, and Union Stockyards Bank v. Gillespie, 137 U. S.,'411. 

It said, moreover: ‘But if defendant deemed the complainant’s 
remedy, if any existed, complete at law, it should have challenged 
the jurisdiction upon that ground before entering upon its defence; 
and not haying done so the court will proceed to a decree without 
stopping to inquire if there might not also be a remedy at law, the 
subject matter as alleged being of equitable cognizance. Kilboum 
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v. Sunderland, 130 U. S., 505, 514; Tyler v. Savage, 143 U. S., 79. 
The objections to the jurisdiction are, therefore, deemed to be unten¬ 
able’\ This decision was affirmed by the circuit court of appeals. 
177 Fed. 164. 

In Williamson v. Monroe, 101 Fed., 322, 329, objection having 
been made that although the suit had been brought for a partner¬ 
ship accounting, the remedy at law was adequate in respect to one 
of the contracts involved, the court said that, having properly taken 
jurisdiction, it would in accordance with the rule of equity settle 
the whole matter, but added: “Moreover it is the settled law in the 
federal courts that where it is competent for a court to grant the relief 
sought, and it has jurisdiction of the subject matter, the objection 
that there is an adequate remedy at law should be taken at the 
earliest opportunity and before defendants enter upon a full de¬ 
fense”. 

In U. S. v. Southern Pac. R. R. Co., 117 Fed., 341, and (on ap¬ 
peal) 133 Fed., 651, the rule of Kilbourn v. Sunderland, 

53 supra , was quoted and followed, although it was strongly 
urged by the defendants that the usual rule requiring de¬ 
fendants to make early objection did not apply inasmuch as the bill 
showed upon its face that there was an adequate remedy at law. 

In McCloskey v. Pacific Coast Co., 160 Fed., 794, the circuit 
court of appeals concludes by saying: “Conceding that the plaintiff 
had an adequate remedy at law T against the intrusion by the appel¬ 
lant upon its possession, it nevertheless appears from the record 
that no objection to the relief sought bv the bill was interposed, either 
by demurrer or answer, on the ground that the appellee had an ade¬ 
quate remedy at law. This being the case, it must be held that such 
objection is waived, for the case is not one over which equity could 
have no jurisdiction, since, under proper averments, trespass may, 
in exceptional eases be enjoined. Where it is competent for a court 
of equity to grant the relief prayed for, and it has jurisdiction of the 
subject matter, the objection that the complainant has an adequate 
remedy at law must be taken at the earliest opportunity; otherwise 
it is waived”. An equallv strong statement of the rule will be found 
in Hapgood v. Berry, 157 Fed.. 807, 812. Other federal cases in 
point are Pederick v. Fox. 56 Fed., 714, 718: Waite v. O’Neil. 72 
Fed., 348, 351, 352: Toledo &c. Scale Co. v. Computing Scale Co., 
142 Fed.. 919; Quirk vs. Quirk, 155 Fed., 199, 201: Acord v. 
Western Pocahontas Corporation, 156 Fed., 989, 996, 997, affirmed 
174 Fed. 1019; Glass Iron & Steel Co. v. S. Car & G. R. Co., 162 
Fed., 542, 546. 

We have assumed thus far, for the purposes of the argument, that 
the court should have declined to take jurisdiction of the 

54 petition provided the objection had been interposed in the 
beginning, but we do not wish it to be understood that such 

is our opinion. The proceeding now in question is a branch of a 
larger proceeding pending in this court, a proceeding unquestionably . 
of equitable character, a suit in which the creditors and share¬ 
holders of an insolvent joint stock company or partnership had in¬ 
voked the aid of the court to wind up its affairs and secure an 
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equitable distribution of its assets A i_ . , , 

Who had assiimed to collect^admS7fo51e^u^TthJ 
property of the association. One of these defendants was his at 

court y t“i him'rner^’^i^ him ’. under th ® action of tht 
was to L g l nera l 1 / 1,1 the opacity of counsel, whether he 

q£Snor ™ Th . 1 ™ n th ®, Particular matter hem in 

question or not. The receiver while making sale of the interest of 

dtd^t^rentered*^ ° f real eState ’ thr ^« h a trustee under a 
aeea ot trust, entered into an agreement with this defendant who 

was Ins general attorney, and with the other defendant who w and 

hev °he a P! , att0rney , 0f th l s C0Urt - b - v which - 08 the defendants S“t 
thev became joint purchasers with the receiver of the subject of 

to! ^ fi, - Uylng *, t {° r ,ea8 than fi y c hundred dollars, and dividing 

£ 5 * 3 * -,r:l: hareS amon * tb ®. th ™- The receiver afterwards 
esignea, and, upon an accounting in this case was found to 

iTZ^ofTi fl tbou?a " ds ° ( fdol . lars belonging to the estate, 
in tne course of that accounting the facts concerning the matter 

bv'the* renort * of to " 16 ‘° hgbt ’ 811,1 T ere made known to the court 
y the report of the new receiver, and the report was treated by the 

55 fonj V6 y and I these defendants as a petition against these de¬ 
fendants, who appeared and consented to a reference. The 

rP cpivor Pr °H eI to th j S (“ j for tbe receiver and thus bought by the 
receiver and these defendants was a part of the property being ad¬ 
ministered by this court, and as it had been dealtwith by the«i 
defendants with full knowledge of its character as a part^of the 
rust property, it was within the province of the court to require 

T by .P? P , e / aC u°? n , tbe same proceeding to account for the 
profits which they had made as constructive trustees. This was the 

proper place for them to be brought to account, and it was in this 
case that the accounting should be had. It was just as proper that 
the y should account herein as it was that the receiver himself, with 

hlZ th Th had partlcl Pf. ted > n the wrongful act, should account 
herein. The same remedies that were available against the trustee 

were available against those who had made themselves trustees by 
construction if not strictly ex maleficio with him. Beach in his 
work on Modern Equity Jurisprudence, at par. 226, has this clear 
statement of the law applicable to such a situation: “Rightly un¬ 
derstood, a constructive trust is only a mode by which courts of 
equity work out equity and prevent or circumvent fraud and over¬ 
reaching. There are therefore, two well defined classes of construct¬ 
ive trusts corresponding with the two classes of fraud viz — m 
those which are raised in cases of actual fraud, and (2) those 
raised in cases of presumed or constructive fraud. Those of the 

™ cb f ar ® commonly called trusts ex maleficio. A constructive 
trust has not all the attributes of an express trust; its extent and 
operation are limited to the purpose for which it is created, that is 
to say, to'furnishing an adequate remedy against the fraud. As was 
aptly said by Lord Westbuij in Rolfe v. Gregory: “When it is said 

sc tZ th ? P erson wh .° fraudulently receives or possesses himself 
5b of trust property is converted by this, court into a trustee 
theexpression is used for the purpose of describing the nature 
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and extent of the remedy against him, and it denotes that the 
parties entitled beneficially have the same rights and remedies 
against him as they would be entitled to against an express trustee 
who had fraudulently committed a breach of trust. Trusts of this 
character exist independently of intention. They are raised in re¬ 
spect to all kinds of property, and in all cases where they afford the 

suitable and efficient remedy”. ... . 

That in a suit in equity for the administration of an insolvent 
concern by a receiver, the receiver may so conduct himself as to justify 
his being made party defendant, and that those who unite with him 
in the violation of his duty towards the trust estate by converting 
the same may also be brought in as defendants and required to ac¬ 
count in that proceeding, is held in Ilarrigan v. Gilchrist, 121 W is., 
127, where the whole law of the subject is examined both upon 
principle and authority, leaving the field so thoroughly gone over 
that it is only necessary to refer to the nearly one hundred pages, 
from 207 to 303, in which the subject is dealt with. That case also 
holds that it is no objection to such action that the funds converted 
are not to be traced and recovered in specie, and that the relief sought 
is a money judgment. The following are a few passages culled from 
that opinion as pertinent to the question before us. “Much has been 
written on this subject under discussion in recent years, but nothing 
has been really added to what was decided in Hurlburt v. Marshall, 
62 Wis., 590, which followed the decisions in New York under a 
statutory system similar to ours. The court there said in 
57 effect that in a suit of this kind all officers, directors, stock¬ 
holders, and all other persons who shall have taken and car¬ 
ried away and converted property or funds of the corporation wrong¬ 
fully are trustees for the corporation, and remotely for creditors, 
and may be compelled in the winding up suit to account therefor 
as parties defendant, (pp. 238, 239) * * *. It would be a strange 
doctrine to promulgate, that a trustee, by destroying the trust fund, 
could therebv terminate his trust in all respects and the cestui que 
trust have neither a remedy to reach the specific property, nor one 
to compel the trustee as such to account for the value thereof, (p. 
250) * * *. True, the liability of the trustee, when there is no 

trust property, is personal, and he may be sued at law. True, also, 
there are authorities to the effect that the right is strictly legal and 
the remedy legal * * *. But the better rule, it seems, is that the 
cestui que trust mav always sue in equity for an accounting. Perry, 
Trusts, par. 843. But, in any event, when the liability is germane 
to a principal cause of action which is equitable, as in tins case, it 
i« enforceable a* a part of a single subject matter.” (p. 252.) See, 
also, pp. 265, 270, 271. As to the right to bnng in such intermed¬ 
dlers with the trust fund by supplemental bill, see p. 274 et seq. 

In Bay State Gas. Co. v. Rogers, 147 Fed., 557, Circuit Judge 
Putnam delivered an able opinion holding that where the subject 
matter of a suit consisted of gains and profits arising out of a trust, 
either express or constructive, the fact that the amount claimed could 
’ be liquidated in cash, so that the purpose of the bill in the end was 
merely a demand for money and not the impressing of a lien upon 
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any specific property, did not deprive the federal court of jurisdic- 
tion thereof sitting in equity. He said: “The subject matter 

0(5 n “ true ; . ls onl y gams and profits, but it is the gains and 
prohts arising out of a trust, as courts of equity define trusts 
° r ( ? on8trilctive > a^d therefore although it sometimes happens 
tuat there is a concurrent remedy at law where a trust has worked 
itself into cash, yet in the federal courts the remedy in equity always 
remains . p. 559. That case is one in which the same principle of 
liability was applied against one acting in a trust capacity as this 
court has already applied in the present case in its former opinion, 
and may well be added to the citations there made in support of the 
conclusion reached. 

Only one case upon this subject was cited by the defendants— 
Games v. Miller, 111 U. S., 395. That was a bill in equity which 
was held insufficient on demurrer. The plaintiff sued as the uni¬ 
versal devisee and legatee under the will of her father to recover the 
proceeds of a sale of lands belonging to her father’s estate. The sale 
had been made by the defendants’ intestate acting as agent of Rolf 
and Chew, who at the time of the sale, were themselves acting as 
executors de son tort of the plaintiff’s father’s estate. This bill pro- 
ceeded upon the theory that Rolf and Chew were then executors, 
and ratified their act by selling the. lands through said agent, only 
asking for the proceeds of sale. The court said: “No trust is alleged, 
no discovery is sought. The appellant has no lien on the property 
of Hammond’s (the agent’s) estate, and avers none * * *. Hav¬ 
ing found assets of Hammond’s estate * * * and an adminis¬ 

trator having been appointed, an action at law was the plain and 
adequate method for the recovery of the appellant’s rights. The cir¬ 
cuit court, sitting as a court of equity, had, therefore, no 
59 jurisdiction of the case”, p. 398. There were two other 
grounds each of which was held sufficient to sustain the de¬ 
murrer. But we see nothing in the decision of the first point that is 
inconsistent with our decision in the present case. In that case 
there was no trust. In this case there is a trust, and, moreover, this 
proceeding is a proper adjunct of an equity cause pending before the 
court. 

We have trea 4 ed the case in all respects as if a regular petition had 
been filed by the new receiver against these defendants, John Lewis 
Smith and Edwin L. Wilson, for such we understand to be the effect 
of what has been done by consent. The facts involved in the claim 
which the new receiver is seeking to enforce were brought to the atten¬ 
tion of the court by the report of the receiver filed December 1st, 1916. 
On the 8th day of the same month an order was signed which was 
duly consented to by the said defendants by the signature of their 
counsel at the foot thereof, in which order it was provided “that this 
cause, in so far as it involves the differences between the receiver and 
Messrs. John Lewis Smith and Edwin L. Wilson in the matter of the 
sale of lot 7 in square 41 of the City of Washington, District of 
Columbia, to Edwin L. Wilson, be, and it hereby is referred,” etc. 
Then follow appropriate words of reference and authority to decide 
the questions of fact and of law involved with the reservation of the 
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right of review by the court and of the right of each party to file 
exceptions to the report. 

It remains only to consider the second ground of the motion, viz. 
the alleged agreement with counsel for the receiver that neither side 
should file any exception to the report. Without passing upon 
the question of fact whether such an agreement was entered into, it 
would seem obvious that counsel representing the receiver, 

60 an officer of this court, could not properly enter into such an 
agreement, especially after the court had insisted that the 

report should be subject to review. If counsel for defendants re¬ 
lied upon such an agreement made by counsel for the receiver, they 
relied upon an agreement which they were bound to know was a 
violation of duty on the part of the opposing counsel, and therefore 
one on which they had no right to rely. 

Moreover, even if the alleged agreement had been one which the 
counsel for the receiver had a right to make and upon which the 
counsel for the defendants had a right to rely, the time for the de¬ 
fendants to have called it to the attention of the court, was the time 
when it was broken by the filing of exceptions. Instead of doing 
so they chose to submit the case to the court upon the exceptions 
and to participate in the argument thereof, thereby asking the court 
to pass upon the question of their liability, in the hope, it must be 
supposed, of obtaining a favorable decision. When an adverse de¬ 
cision had been announced it was too late for them to fall back upon 
the agreement, for upon the plainest principles of fair dealing it 
had been waived by the course they had taken. 

The result is that the motion must be overruled and a decree en¬ 
tered in accordance with the original opinion. 

WENDELL P. STAFFORD, 

Justice. 

61 Decree Sustaining Exceptions to Special Masters Report, Etc. 

Filed February 1, 1918. 

♦ * * * * * * 

This cause coming on to be further heard upon exceptions taken 
by the Receiver, E. Hilton Jackson, by his attorneys, to the report 
of A. A. Hoehling, Special Master, herein filed on the 19th day of 
April, 1917, and the motion of the respondents John Lewis Smith 
and Edwin L. Wilson to strike from the files and vacate said excep¬ 
tions and deny any decree based thereon and to dismiss the Receiver's 
petition, all of which were duly considered by the Court, it is this 
1st day of February, A. I>., 1918, 

Adjudged, ordered and decreed, That said Special Mas ers con¬ 
clusion of law be, and the same is, hereby overruled and said ex¬ 
ceptions be, and they are, hereby sustained; and that said respond¬ 
ent’s motion be, and the same is, hereby denied; and it is further 

Adjudged, ordered and decreed, That said John Lewis Smith and 
Edwin L. Wilson are jointly and severally liable for $743.68, with 
interest thereon from August 25, 1910, and that said E. Hilton 
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Sfc 5 *t« fw“ Bi! J{. re ? Ver °f them or either of them the 
* **43.68, with interest thereon from August 25 1910 

until paid together with all court costs incident to pweeding* had 

l IV / l ','?' n< ' e U P to and including the entering of this decree 

Slier Re ° elVer have execu t>on therefor as af law and itls 

Edtfn“ T gC w ? i rdere k and !} w [ C0d ’ That ™' ,A John Lewis Smith and 
Edwin L. Wilson be, and they are hereby, jointly and severally 

62 hSlf $7^0.*° A ‘ HOehling ’ Speckl MaSter ’ hi8 fee 

By the Court: 

WENDELL P. STAFFORD, 

J ustice. 

Order Allowing Exceptions, Etc. 

Filed February 1, 1918. 

* * * * * . * * 

• John Lewis Smith and Edwin L. Wilson hav- 

folloSg glounds 6 PaSSage ° f the deCre6 ’ dafed thi8 date ’ "P° n tha 

1. Because no allowance is to be made to these respondents on 
account of the recoveries heretofore made by the Receiver as against 
the claimants in question. 6 

^f;: The u r fP° nden ‘ s > a ? ‘hey are called upon to reimburse the 
estate on the theory that they are constructive co-trustees with Wil- 
nam E. Ambrose, who has accounted for a proportion of his lia- 

rat^hl <0 t W f tote ’ r S !,'° U i ld i!-f- char g ea ble only to the extent of the 
ratable proportion of his liability unsatisfied. 

3. These respondents are entitled to their charge of the ratable 
brose 0rtl ° n °* ^ relm bursement of the estate by William E. Am- 

4. These respondents should not be charged with the full costs 
of these proceedings because they only became parties thereto by 
virtue of an agreement that the matters involved therein were in the 
nature of an arbitration. 

5. These respondents are not shown to have incurred the cost 
of reporting the arbitration proceedings, or to have been responsible 

therefor, and are not chargeable therewith, it not being a taxable 
cost. 

63 6. These respondents are not chargeable with interest be- 

cause their liability is decreed upon the ground that they are 
constructive trustees, and they are not open to liability to invest the 
fund raised by the decree or to invest the same. 

7. These respondents are not chargeable with interest beyond the 
date the receiver elected to claim the benefit of their purchase to 
wit, the day of the filing of the petition herein against them, and then 
only upon the ratable amount of the charge against them as above 
claimed. 

8. The theory of the decree ignores the fact that the taxes abated 
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by these respondents were almost equal to the price obtained by them 
on sale, which taxes would have been payable out of the purchase 
price if the trustees under the deed of trust had made the sale these 
respondents made. 

9. These respondents should be chargeable with interest, if at all, 
only upon the amount by which their sale price exceeded the taxes 
due and abated by them. 

10. The said decree as presented contains no provisions for excep¬ 
tions thereto by these respondents. 

11. The court is without jurisdiction to pass said decree because 
the submission to equitable cognizance was conditioned, both sides 
having agreed not to except to the award of the Master. 

12. Because any decree in this case must be based upon equitable 
principles and enure to the benefit of the stockholders of the First 
Co-operative Building Association, when in fact such decree will not 
enure because the fund would be exhausted in its application to 
fees and costs and the expense of ascertaining the distributees, who 
have never been, and in all probability at this late date cannot be 

ascertained. 

64 And said objections except No. 5 having been overruled, 

respondents pray the court to allow them an exception to the 
overruling of the said objections as herein set forth, and exceptions 
are allowed as prayed this 1st day of February, 1918, and an appeal 
noted in open court to the said decree, with bond, if to operate as a 
supersedeas, in the sum of two thousand dollars, and if, as a bond 
for costs, in the sum of 100 dollars. 

WENDELL P. STAFFORD, 

Justice . 


Memoranda. 

February 25, 1918.—Appeal Bond approved and filed. 

March 19, 1918.—Time for settling transcript of record and 
statement of evidence extended to and including the first day of 
May, 1918. 

May 1, 1918.—Time for settling transcript of record and state¬ 
ment of evidence extended to and including the thirteenth day of 
Mav, 1918. 

May 11, 1918.—Statement of Evidence submitted. 

May 13, 1918.—Statement of Evidence approved, signed and filed. 

65 Assignment of Errors. 

Filed May 13, 1918. 

******* 

1. The court erred in sustaining the exception to the Special 
Master's report in holding that the said respondents are not liable 
for the whole amount claimed bv the receiver. 

2. The court erred in sustaining the exception to the special 
Master’s report in holding that it was not entirely clear whether the 
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receiver s claim was that the respondents were jointly and severally 
liable or only severally liable. y e erall> 

oni 3 ’Ti 6 C °v T l e f rred V\ e 1 n 1 terin g a decree in a proceeding for the 
equitable relief of stockholders of a corporation which decree is in 

egal effect punitory, in the absence of actual fraud and when it ap- 
pears from the record that the recovery will not enure to the benefit 
of the said stockholders who have never been ascertained and cannot 
no '' ^ ascertained for the purposes of distribution. 

4. The court erred in granting a recovery to the receiver in the 
absence of fraud when such recovery will in part or in whole be con- 

^ ® llow ^ es / or expenses of litigation and not enure to the 
benefit of the parties for whom the relief is sought 

5. The court erred in not allowing credit in any decree aeainst 
these^ respondents for the ratable proportion of the reimbursement 
by the surety of the former receiver applicable to this part of the 
total judgment against the former receiver 

f rred iu entertaining the exceptions to the report of 

""Start h “ ■“!*“» - >• .1.. 

63 7 - T he e0U , rt e™ 1 in deducing its conclusions of law from 

the rules applicable to the cases of actual fraud when it dis¬ 
claims any imputation of actual fraud. 

8. The court erred in allowing interest for a time before demand 

vi " of ,he * 1 ""™ 

9. The court erred in reviewing the Master’s report on exceDtions 

MasL?fd P ^l a „ n a S s n a g fi 0 nMky the r6CeiVer ’ 8 Submisaion to th ® Social 

based upon the finding of a Special Master that the former receiver 
was liable which finding had been confined bv the Court 

Special Mas™* “ 0verrulin S the delusions of law of the 

MMter. Th ° C ° Urt elTed iD ” 0t confirmin g the re P°rt of the Special 

LOUIS A. DENT, 

Att’y for Respondents. 

® 7 Designation of Record. 

Filed May 13, 1918. 

* * * * * * 

papers- maklng U P the record will include the following 

.k 1 ' %P° rt of E - Hilton Jackson, filed Jan. 28, 1916—so much 
thereof on pages 21 and 22 as relates to the claim against Me^r' 

£Sul‘e nd AVlk ° n 8nd 8,80 ltem ° f Same #64 on l4 e 15 of the 
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2. Page 13 of report of Receiver, filed Dec. 1, 1916, with letter of 
Messrs. Smith & Wilson attached. 

3. So much of order of Court of Dec. 8, 1916, as refers this con¬ 
troversy to A. A. Hoehling as Special Master, being paragraph No. 
5 in said order, and also the opening paragraph of said order. 

4. Report of A. A. Hoehling, Special Master, filed April 19, 1917. 

5. Exceptions to report of Special Master, filed April 28, 1917. 

6. First opinion of Mr. Justice Stafford, filed Nov. 2. 1917. 

7. Motion, filed Nov. 14, 1917, to strike exceptions, deny decree 
and dismiss petition, affidavit of James S. Easby-Smith attached 
thereto and letter of W. W. Millan. 

8. Affidavit of Messrs. W. W. Millan and E. Hilton Jackson, filed 
Nov. 23, 1917. 

9. Second opinion of Mr. Justice Stafford, filed Jan. 23, 1918. 

10. Decree of Mr. Justice Stafford, passed Feb. 1, 1918. 

11. Order of Feb. 1, 1918 allowing exceptions to overruling 

68 of objections to decree, which includes the said objections, 
and appeal noted in open court to the Court of Appeals. 

12. Memorandum of Appeal Bond. 

13. Memorandum of order extending time to settle statement of 
evidence to May 1, 1918. 

14. Memorandum of order extending time to settle statement of 

evidence to May 13, 1918. * 

15. Assignment of Errors. 

16. Statement of Evidence. 

17. This designation. 

LOUIS A. DENT, 

Att’y for Respondents. 

69 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
68, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 27845 in Equity, wherein 
Cora Ball, et al. are Complainants and First Co-Operative Building 
Association of Georgetown, D. C., et al. are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of June, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. 

Clerk . 
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. 70 l n the Supreme Court of the District of Columbia. 

Equity. No. 27845. 

Cora Ball et al. 

vs. • • 

First Co-operative Building Association of Georgetown, D. C. 

et al. 

Statement of Evidence. 

By agreement of counsel before the Special Master the entire 

following ap£^ USe ^ PUt ^ 6VidenCe and from Said record ^e 

h.’ 11 was fi . led June 6, 1908, by four stockholders of defendant 
corporation, for injunction, dissolution and receiver. It alleges that 

oon e ^ dal K -nr J ° lnt c ? m .P an >' or partnership conducting a business 

the ^l fl a in b .iff dln ^ a ^° Cla f I • n ; i hat the s t°cbholders were unknown to 
the plaintiffs and the plaintiffs were unable to ascertain the names 
ol other persons who are members of the association. 

nnrl on J Tnf V’lona J 90 , 8 ’ four other stockholders intervened, 
and on July 9, 1908, eight other stockholders intervened and one of 

the defendant directors answered adopting the intervening petition 
On the same day the remaining directors and officei/answered 
alleging that some of the books and papers belonging to said associa¬ 
tion were missing and the late Secretary J. Barton Miller had re- 
^ to retain &e Same and the 7 could not g> ve detailed statements 
of the affairs of the association of which there were about 600 mem- 

mlkin?” , Ju H Oft 19 ? 8 > thirteen additional stockholders intervened, 
making in all 30 plaintiff stockholders. 

On July 11, 1908, William E. Ambrose was appointed re- 

' Ce Tc, U A der .u b T d °J $5 ?’ 000 which bond "’as duly executed 
and filed with the American Bonding Co. as surety 

On July 13, 1908, the receiver reported that all of the important ' 
records and documents of the association were missing and irre¬ 
trievably lost and asked authority to employ counsel for the purpose 
t°L ir !i V K, K . ng iih®, record s of the Recorder of Deeds to ascertain 
granted r stockholders of the association, which authority was 

On July 14 1908, the receiver reported that certain officers and 
directors of the defendant corporation had delivered to him the 
property, books and records of the association; that upon examination 
thereof he discov ered that the most essential books, records and papers 
were not m the office of said association; that he was informed the 
defendant Secretary of said association, J. Barton Miller, had re¬ 
moved the same; that demands had been made upon Miller and his 
counsel for the same without result; and praying for a contempt rule, 
under the order of appointment of the receiver directing the delivery 
of such records, which rule was granted the same day, and was con¬ 
tinued from time to time. 

6—3194a 
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On July 30, 1908, Miller answered the rule, setting up that he had. 
been arrested for taking away and concealing the said records; that 
they were not in his possession or under his control; that any further 
answer would tend to incriminate him and therefore declining further 
to answer; and the rule was continued. 

From time to time during the ensuing year the receiver reported 
sales of real estate and collections of loans from debtor stockholders 
which were approved, and also the necessity of procuring foreclos¬ 
ures on certain loans by the trustees under the deeds of trust secur¬ 
ing the same. 

72 The first report of the receiver of his acts in extenso was 
filed July 23, 1909. Among other things, he reported that 

among the missing records of the association were the stock books 
and books containing records of individual payments made by stock¬ 
holders; that the only record of value recovered bv him was a cash 
book covering about four years previous to the tiling of the suit; 
that persistent endeavor had been made by him without avail to dis¬ 
cover the records of the association; that in order to learn who were 
the stockholders he had published an advertisement in the Star, 
quoted in the report, requesting all stockholders to call and submit 
their pass books to him, as a result of which many delivered their 
books while others stated they had been induced by said Miller to 
leave their books with him; that according to the last annual report 
of the association, made a few days before the filing of the bill in 
this cause, there were 430 investing and 172 borrowing stockholders; 
and he annexed to his report as a result of his efiorls a stockholders 
list showing but 328 investing and 113 borrowing stockholders. 

The receiver continued up to 1911 to rei>ort various collections 
on loans, foreclosures and sales. 

On February 15, 1912, the receiver, on his petition, was author¬ 
ized to defend* the suit of S. Thomas Brown, one of the officers of 
the corporation, Equity No. 30,340, ba^ed on the claim for reim¬ 
bursement on a note of some $2<,000 which the said Brown nego¬ 
tiated for the association as an accommodation party and had been 
compelled to pay. 

On May 26, 1914, George Freeman, and other officers of the cor¬ 
poration, filed a petition in the cause against the receiver, setting 
up a claim on a note of $10,000 on which they were accom- 

73 modation parties for the benefit of the association under cir¬ 
cumstances similar to the Brown note, and answers w T ere 

filed by the receiver and the executors of Brown raising issues which 
were subsequently, though on a different state of pleadings, deter¬ 
mined in the cause on the report of the Special Master by the pay¬ 
ment of said two Brown and Freeman claims as hereinafter shown. 

On June 6, 1914, the receiver filed his report in compliance with 
the 73rd rule showing the net balance for w’hich accountable of 
$33,889.39, accompanying the same with a detailed report of receipts 
and disbursements; arid on the 26th of the same month the account 
of the receiver was referred to the Auditor to state the same and the 
distribution of funds with directions in such distribution to prefer 
the claim of the executors of Brown on the note above referred to 





E. HILTON JACKSON, RECEIVER, ETC. 43 

^established by the decree in equity No. 30,340 with right to the 
said petitioners Freeman and others, to establish before thTAuditor 

\ testimony their claim to their pro rata with the said Brown de¬ 
cree. 

On November 20, 1914, the receiver was authorized to pay $15 000 

nation CO of n th°e matted Br °"' n ^ Pendmg the further dete ™“ 

Proceedings were had before the Auditor under this reference 
ft remainder of the year 1914 and in the spring of 1915 and 

inL A tK d ° r ’ . havl1 ?? discovered irregularities in the account, exam¬ 
ined the receiver himself with respect to his accounts. 

Mr. Jas. S. Easby-Smith, of counsel for the receiver, testifying 
before lie Auditor at pages 108-10-21 of the record stated as fol- 
Ions: in this case Mr. Mill. E. Ambrose was appointed re- 
‘ ceiver on July 11, 1908, and a day or two later obtained leave 
ol court to employ counsel and immediately invited Mr. Jno 
l>ewis Smith and myself to be his counsel. The first thing which 
we did was to endeavor to find and get into the possession of the 
recener the books and accounts of the building association. * * * 

W e were informed by the directors that all the current books of any 
\alue seemed to be missing and after a thorough examination of the 
sate and of the office we were unable to find any evidences of prop- 
erly. 1 he next morning we prepared a petition and secured a rule 
again?>t Miller and on the same day obtained from the police court 
a search warrant and accompanied by the receiver and a deputy U. 
.V Marshal and a police officer, Mr. Jno. Lewis Smith and I went to 
the house of Mr. Miller where an exhaustive search was made with¬ 
out results. * * *. In the meantime on July 16, 1908, we pre¬ 
pared and filed an equity suit, Ambrose v. Miller, No. 27,931, seek¬ 
ing an accounting and discovery. * * * Onr search for the 

missing books and assets continued (up to March, 1910), and we 
exhausted every resource to discover the same. We advertised, of¬ 
fered rewards, and the receiver also employed detectives to go to 
places in \ irginia where it was known Mr. Miller had been, it being 
hoped that he had taken the books there and that they would be 
discovered, but no trace of them could ever be found. Knowing from 
the reports to the association that practically all the assets consisted 
of loans made on real estate and finding no trace or evidence of these 
loans among the books and papers of the association we decided that 
the only means of ascertaining what the assets of the association 
consisted would he an examination of the land records of the Dis¬ 
trict of Columbia. * * *. There were no stock ledgers, in fact 

no ledgers, no accounts with borrowers and absolutely noth- 
i0 ing in the records of the association from which we could 
get any information as to who were indebted to it. 

On May 25, 1915, the receiver tendered his resignation. 

On June 23, 1915, Gibbons, administrator, one of the former pe¬ 
titioners with Freeman on the $10,000 note, filed a new petition 
setting up the irregularities which had developed before the Auditor, 
the resignation of the receiver, the desire of the petitioner and other 
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creditors to preceed against the surety on the receiver's bond and 
the advantage of continuing the cause before the Auditor, who was 
aibout to leave office, as a Special Master, and on this petition an 
order was entered transferring the cause from the Auditor as such 
to him as Special Master, and at the same time an order (June 28, 
1915), was entered accepting the resignation of the receiver without 
prejudice and appointing the present receiver. 

On July 8, 1915, the former receiver was directed to turn over 
to the substituted receiver the balance on hand to his credit in bank 
amounting to $19,348.80. 

On December 6, 1915, the Special Master’s report was filed find¬ 
ing in favor of the claim of Freeman, Gibbons and others on the 
$10,000 note subject to the priority of the Brown note surcharging 
the former receiver with the additional sum of $17,011.03 principal 
and showing a balance due by him, including interest, after cred¬ 
iting the amount turned over to the present receiver, of $31,914.26. 
At the conclusion of the Special Masters report he finds as 

76 follow’s: “No distribution is stated at this time. If restitu¬ 
tion is made by the surety on the former receiver s bond 

sufficient to cover the defalcation, even exclusive of interest, there w ill 
be sufficient to provide for all expenses of the receivership and pay¬ 
ment of the claims on the two notes in controversy according to the 
findings of this report if ratified by the court. If thereafter there 
should be a surplus no distribution could in any event be stated with¬ 
out proof of the stockholdings as to which there is now 7 no evidence 
in the case.” 

In Schedule A of surcharges against the former receiver is the 
entry under date of August 25, 1910, of the transaction in question 
on appeal, that is, “Schw^ab, sale and resale not reported, $795.94”, 
explained in schedule B as being the net proceeds of resale $1400; 
less taxes, $4.06; broker’s commission, $50.00, and tax sale redemp¬ 
tion, $550.00. 

With respect to this transaction, Messrs. Smith and Wilson, the 
respondents herein, summoned by the Receiver, testified before Spe¬ 
cial Master Dent as follows: 

Edward L. Wilson, a witness called on behalf of the receiver, 
having been first duly sworn, testified as follows: 

By Mr. Jackson: 

Q. Do you recall that on June 28th, 1910 you purchased through 
Mr. Weschler, Auctioneer, Lot 7 in Square 41 on 24th Street, N. W., 
between H and I? A. Yes, sir. 

Q. Sale conducted by R. A. Casilear, Trustee for the First 

77 Cooperative Building Association? A. Yes, sir. 

Q. At price did you bid that in? A. I have forgotten, but 
it w r as around $700 or $800, is my recollection. It has been four, 
five or six years ago. 

Q. Do you recall that you purchased it at six and one-half cents, 
a square foot? A. No, I do not; but my recollection about the sale 
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is this, that they had a sale and I bid it in and that sale for some rea¬ 
son was set aside and it was re-sold and I was the highest bidder at 
first |^] >n< '° a P ' nn< think my second bid was more than my 

T ,Q- Di< j you make a payment to Weschler, a cash deposit? A. No 

1 do not think so. I think the trustee said he knew me and was will- 
mg to nx it up. 

Q. What did you do with the property? Did you make any pay¬ 
ment on it. A. I do not think so. Just after the sale somebody 
came to me—now I have forgotten who it was—and said that Ham' 
*•. Klte h , e wou!d buy that property, and asked me for a 

p me 1 on it. The Title Company, I think was then running the title 
and it was reported to me for the completion of my sale, and we had 
some dickering for a day or two and finally Kite came to an agree¬ 
ment w-ith me as to what I would take for my purchase and he 

agreed to give me that much money, as much as I wanted and was 
willing to sell for. 

Q. What did he give you? 

The Master: He probably does not want to tell you that. 

I liaie^orgotten 117 f ° rgotten - 1 would not have an y objection, but 

The Master: Mr. Kite bought your purchase? A. He bought mv 

purchase and I turned the whole matter over to the Title 

<8 Company and it was settled through the Title Company and 

they paid Ambrose or the Trustee my bid and the balance 
that came to me. 

By Mr. Jackson: 

Q. Who paid Ambrose? A. The Title Company. Kite, I think, 

turned the money in to the Title Company to settle the deal, and the 
difference came to me. 

Q. I think you are in error. The Title Company reported the ab¬ 
lation the 6 ’ bUt ma< * e n ° settlements * That is my recol- 

Q. Is Mr. Kite here or Mr. Hill, who was associated with him in 
that transaction? A. I do not know. 

I ^PP 0 ^ you could tell what your purchase price 
was if it became necessary? F 

A. I do not know. The Title Company may have given me a 
setlement sheet and I may have it put away in the safe. The sub- 
stance of the whole thing was 1 bought it at public sale and Kite 
ottered me an advance and I arade a profit on it and sold it 
(YV ltness excused). 

E. L. Wilson, a witness called by the receiver, having been dulv 
sworn, upon examination testified as follows: J 
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Bv Mr. Jackson: 

Q. Mr. Wilson, you have been examined with respect to the sale 
of Lot 7 in Square 41, representing property on 24th Street, be¬ 
tween II and I, Northwest, sold by Weschler, the auctioneer, 

79 on June 28, 1910, to yourself, for the account of R. A. 
Casilear, Trustee of this Association. That is correct, is it 

pot? A. Yes, sir. 

Q, Will you take this check, which is marked: “Marsh No. 4’’, 
look at it, and state whether or not that amount of money came into 
your hands through the Real Estate Title Insurance Company, by 
way of profit on this transaction? Ax Yes, sir, the check did come 
into my possession. I see Mr. Ambrose's endorsement on that. 

Q. Before we get to that, this represented your profit on this trans¬ 
action, did it not? A. Yes, sir. 

Q. And there was a further sum of forty odd dollars that came to 
you by way of additional profit, by way of refund on certain taxes 
also, was there not? A. Yes, sir. It might be well to let me explain 
that additional sum. 

Q. Yes, sir, go ahead. A. The taxes, as I recollect the matter, 
were double or nearly double the amount of the purchase price, and 
Ambrose was trying to get some adjustment of that with Wiltsie 
who held the tax title, because the taxes were more than the sale 
price of the property. 

Mr. Sullivan: You mean the taxes, including what Wiltsie 
claimed to release his trust deeds? 

The Witness: Yes, and he could not give me a clear title, because 
the property was supposed to be sold to clear taxes, and after some 
negotiations I think Ambrose came to me and said that in the mean¬ 
time he had arranged this sale to Kite, I think it was through Alan 
Walker—I am not sure about that, though—had gotten the 

80 sale to Kite, and there was good profit in it, and they did 
not want to lose it, and I agreed with Ambrose to pay the dif¬ 
ference out of the purchase price for the taxes, and it was aftei- 
wards discovered that there was a rebate or refund due us, because 
the current taxes were included in that $550. 

By Mr. Jackson: 

Q. What part of that was a rebate or refund? A. Tt was forty 
some dollars. I think the title company certificate will show that, 
because that amount was paid to the Collector of Taxes. 

Bv the Master: 

%/ 

Q.. Then, as a matter of fact, you actually paid more than the 
price you bid for the property? A. Yes. 

Q. Because you allqwed the taxes to be taken out of the purchase 
price, which were, as a matter of fact, in excess of the amount which 
you had bid for the property? A. Yes." We did not want to lose 
that deal to Kite. That is the reason. 
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Mr. Sullivan: You also mean you actually bought the property 
for less than the taxes that had accumulated? 

™ o V n. neS9: 1 did not know vy hat the taxes were on it 
accumu1ated Va on : it® Ut y ° U * f ° F le8B ,hau the taxes that llad 

aJuUhep^rty^’ * hat deVe '° Ped - 1 did DOt kn ° W anythin « 

By Mr. Jackson: 

, 9/ Wibon, do you now recall what you bid this property in 
tor. A. Six and a half cents a foot, J 

Q. Did you figure it as to what it amount- to? A I think it 
amounted to $491. 

81 a \ Did y i°i U P ut U P an - v de P«sit on that occasion? A. No. 

Ambrose told the trustee that he knew me and that a deposit 
was unnecessary at that time; he knew I was good for it I was 
ready, though, to give a deposit. * ** 

Q. But Ambrose did not require it. A. No 

Q. But expressly waived it, as you say?' A. 'Yes, he waived it 

y- 1 hal ? d y° u a S?in What is known here as “Marsh No. 4” and 
ask you what you did with the check as soon as vou cot it. A I 
have not. any independent recollection of it, except, as it appears on 
the check, the check came to my possession, and sceinc Ambrose’s 

endorsement under it would indicate that in some way I turned it 
over to Smith. J . 11 

Q. Does that refresh you- recollection! as to what became of the 
proceeds of that check A. Well, I do not need that to refresh mv 
recollection. I can tell you that very plainly. I got one-third of it. 

got Q one'tldrd° ^ baIance? A ' Smith S ot one-third and Ambrose 

iU Q frl!" r i P |'7i| l statement refers to the check. What became of 

4 Ti,,i ° dl <lolla f; refund of taxes you have already testified to? 
A. That \\as part of the profit. That was divided also. 

Q. in the same w T av? A. In the same way 

Smith? n A h yi t0 y ° U ’ one ' third t0 Ambrose, and one-third to 

Mr. Whitford: Which Smith is that? 

82 The Witness: John Lewis Smith. 

Mr. Jackson: That is all I care to ask the witness. 

Cross-examination. 

By Mr. Sullivan: 

c 9;. Mr ‘ J W i , f 90n >. ca " y° u ex T>lain to us how it happened that Mr 
Smith and Mr. Ambrose each got one-third of that? A. I went 
there to bid on this property. The property was olfered twice I 
went there and bid the first time, and that time there wasn’t anv 

^n1th 3' nK ‘u 1 T 6 W ° Ul i d buy this pro P er, y. between Ambrose, 
firet sale. 11 ' ySe f ‘ 1 ' Vent * here 83 a bidder ’ 83 an .vbody else, at the 
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The Master: You mean to buy for yourself? 

The Witness: To buy for myself, and I bid on the property. I 
was one of the bidders on that property, and in fact was the success¬ 
ful bidder, and it was about to be knocked down to me at $350, and 
they had some conference there, and of course I do not know what 
the conference was, because I was not a party to it. 

The Master: Who were the parties to it? 

The Witness: I do not know—the trustees and auctioneer, and 
I was a regular bidder there, as anybody else, and there were other 
bidders there. It was announced that the property would be with¬ 
drawn. So it was put up again for sale, and I bid at the second sale. 
Some time after the first sale, which is my recollection of it, Smith 
or Ambrose suggested that we go into the thing jointly, and I said: 
“Well, I haven’t any objection to it. I do not care. The property 
is cheap at the figure.” So we went out there and I bid on it again, 
and I got it at six and a half cents, which was an advance over the 
other bid, and the property was knocked down to me. 

83 By Mr. Jackson: 

Q. This arrangement was had prior to the second sale? A. That 
arrangement was had prior to the second sale. That is my recol¬ 
lection. 

Q. That was the sale at which you bought? A. That was the 
sale at which I bought. 

By Mr. Sullivan: 

Q. At that time what was the relation of Mr. Ambrose to the 
matter? A. I don’t know. I- did not investigate his relation. 

Q. He was the receiver for the association? A. I presume so. I 
did not go into those things. 

Q. What was the relation of Mr. John Lewis Smith to the matter? 
A. I do not know. I do not know that I knew at that time. I knew 
afterwards he was attorney for Ambrose, as receiver of the asso¬ 
ciation. 

Q. You said that you thought Mr. Alan Walker brought Mr. 
Kite’s attention to this matter. How clear is your recollection about 
that? A. Here is what I recall about that. The next day or two 
after that, John Lewis Smith told me that he went to one or two 
real estate men about the property, and I think I possibly went to 
several, and tried to seel the property. 

The Master: After the second sale, after you bought? 

• The Witness: After I bought, while this matter was pending 
about the disposition of the taxes, and I got word that this man Kite 
was going to make an offer on the property, and he did make an 
offer, and the same finally went through. 

By Mr. Sullivan: 

84 Q. From whom did you get that. A. I do not remem¬ 
ber now. 

Q. Can you recall whether Mr. Ambrose or Mr. John Lewis 
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Smith? A. I think it was through John Lewis Smith not through 
Ambrose, because I think Smith called up Alan Walker and Alan 

rnywouldlt 8 ?" 16 f ) ,a . t f" lent k th » t ‘ he ^ th ing *> do with the prop- 
ert_> would be to sell it to a builder, as it was such a property asa 

*“• “* ■>' 

sec^Z^T T^ r bidderS T for u th 'f P r °P« rt y present at the 
down to two of iw W6re ’ 1 ^ mk ’ two - 1 think ^ narrowed 
an Irishman Ther6 WM a large man there - 1 ‘ hink he was 

Q. Y ou do not recall his name? A. No. They tried to nrevsil 
on him to keep on bidding. There was fair bidding at the second 

to ; ri! U t r gh .!' say 800(1 bidding, but it narrowed 8 itself down to 
two men, this other man and myself 

remem I £r y aIu r uh e aT ber ^ bidS Were made ' A ' 1 do “ot 

Q. Do you remember at what price the property started? A I 

bu ‘ * ™—**&*? - A; 

w “ °™' the pricht thefii*L'leTT Alwlft no. 81 Sec0nd 

\ w 11 u 0ng af . ter . the 860011(1 g ale was it before you sold to Kite 9 
A. IV ell, the negotiations started-the record will show that. I have 

forgotten. It hits been a long time. The records will show that 
bo but some negotiations were had about it, as I recall, and there 
were some negotiations with Wiltsie ateut getting these toe! 

O Ky/T 0 l n i0n fl hout that is that Ambrose® didTh* 

Q. Did w hat ? A. Had negotiations with Wiltsie. 

b!. 1 am speaking about the negotiations with Kite A I do not 
remember how long they lasted, or just exactly when they com- 
menccd, but it was probably ten days or soi after. 

” hat penod of time? A. After the sale. 

Q. At the end of that short period of time you sold for eighteen 
cents a foot property you had paid six and a half cents a f^t for 

chaseTnTik? A £ th ° reCeiver Wn * intereated * the pur- 
By Mr. Jackson: 

,3fi^ r ;w‘ 1S0 ?’ 1 neglected to ask you one question. * You have 
testified that prior to this second sale some areangement was had 
between you and Mr. Ambrose, the receiver, and Mr Smith with 

Unot?°A Yre sir’ 1 *'' 00 ° f profite on that 9a 'e- That is correct, is 

Q. At "hose instance? A. Well, I would not put it that wav 

profits' 6 tHat tlm ° W ° d ‘ d DOt know there were g° in g to be any 

"h ‘ l " y “ gS *^ d » hto «“ •' the 

Mr. Jackson. To make what was in it? 

The Witness: If there was any profit. 

7—3194a 
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Q. Now, at whose instance did you appear there and bid on this 
property when it was put up and withdrawn.^ A. I went 

86 there solely on my ow n behalf. . 

Q. At anybody’s suggestion that there was going to he 

a sale there? A. I do not remember about that, possibly so. I 

would not state definitely about that. . 

Q. As a matter of fact, did not Mr. Smith tell you.' A. ros- 

sibly so. ., 1,1 

Q. Well, is it not true that, as a matter of fact, he told you to go 

there and bid? A. Yes, possibly so, because I bid at other sale. I ap¬ 
peared at other real estate sales and bid on property, or w ith the idea 
of bidding on property. 

Q. As a matter of fact, did not Mr. Smith tell you he could not 
bid on that property, and suggested that you go there and buy it in 
or bid on it? A. I do not recall that he made that statement. 

Bv Mr. Sullivan: 

%> 

Q. Did you have a conversation with me on the morning of Fri¬ 
day, September 3, 1915, about ten o’clock, in front of the Whitford 
Building? A. Yes, sir. 

Q. Did you on that occasion tell me that vour attention was orig¬ 
inally called to this property by Mr. John Lewis Smith, who told 
you that the property was to be sold, and that he, Mr. John Lewis 
Smith, could not bid on it; that he was attorney, for the receiver; 
and that vou thereupon went to the sale and bid? A. No, sir, I 
did not tell vou that that was my recollection of that conversation. 
My recollection was that Smith told me about the property, but I 
did not tell you that Smith said he could not bid. I never told you 

that. 

Bv Mr. Jackson: 

Q. It is correct, then, Mr. Wilson, to the extent of indi- 
87 eating that your attention was first called to this property 
prior to the first time it was offered for sale, by Mr. John 
Lewis Smith? A. Yes, sir. I say I cannot testify any more about 
tha f than I have. I have some general recollection about it, but 1 
would not say definitely, but I think so. 

By Mr. Sullivan: 

Q. Did vou not tell me on the same occasion that Mr. John 
Lewis Smith and you had been interested in deals before that, cit¬ 
ing the Western High School as one? A. I probably said w^e had 
been interested in real esta'e matters together. Me have. 

Q. Was not the substance of the impression just indicated to con¬ 
vey that you and Mr. John Lewis Smith had been interested in 
deals together before, and that the probability of this situation was 
that you and Mr. John Lewis gmith were interested in this deal? 
A. Together? No, sir, because our conversation was principally 

about Ambrose. 

Q. I say was that the impression you intended to convey, because 
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that was the impression you did convey, and I wanted to give you 
the opportunity to clear away the impression. A. 1 think our con¬ 
versation dealt principally with Ambrose. 

Q. Yes, sir, it did principally with him, but this matter also at 
tne same time, if I remember correctly I have my notes on it. A 
I do not remember Mr. Smith, because I think Smith’s name was 
nardly mentioned in the conversation. 

(Witness excused.) 

88 John Lewis Smith, recalled as a witness on behalf of the 

, ... recei jer, having been previously sworn, upon examination 
testified as follows: 

By Mr. Jackson: 

Q. Mr. Smith, Mr. E. L. Wilson has testified with respect to the 
purchase of Lot 7, Square 41, on 24th Street, Northwest, between 
H and 1, on June 28, 1910, at a sale conducted by Weschler, the 
auctioneer, for R. A. Casilear, trustee of the First Cooperative Build¬ 
ing Association of Georgetown. Did you have anything to do with 
respect to that purchase or sale of the property by Wilson after he 
purchased it ? A. \ es. My recollection is that the property was 
offered prior to that time, and that Wilson was a bidder at that first 
sale. After that I think that I suggested to Wilson that I would 
become interested in it if he would purchase at this sale later on 
1 believe it was re-advertised, and Wilson did bid the property in. 

1 do not know the dates of the sales, but I assume that the sale 
was the second one you referred to. 

vi w hat time, Mr. Smith, did you make that suggestion to 

Mr. \Y llson with respect to these two sales? A. My impression is 
that it was on the return trip from the first sale. Whether it was 
or not I won’t be positive. 

Q- Do you recall what was the occasion of Mr. Wilson bidding 
at the time of the first sale, when the property was withdrawn? 
A. W hy, I suppose Mr. Wilson bid simply on speculation. 

Q. I mean what was the source of his information that there 
w T as going to be a sale at that time? Do you recollect anything about 
it? A. The sale was advertised, and it was a time when 

there had been a number of building association sales I 
think. * 

Q. You think that was the only means you had of knowing there 
Mas to be a sale? A. The only means I can recollect at this time. 

I may have mentioned it to him, or I may not. 

Q. Do you know what was done with the property after it was 
bought in on the occasion of the second sale? A. Yes. I called up 
Alan E. Walker and asked him to look up the lot, and talked to him 
about it, and I think I talked to Moore & Hill about it. 

Q. Who bought it, as a matter of fact, do you recall, from Wilson? 
A. I think Walker—I know* Walker negotiated the sale, ajid I 
think to Harry Kite. The property, as I recollect it, was a very deep 
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lot, with a frontage of forty or fifty feet, but I think that—in fact, 

I am almost sure that Harry Kite bought it through Alan E. W alker. 

Q. Do you remember the profit that was made on it? A. I do 
not remember definitely, six or seven hundred dollars, I think. 

Q. Do you remember what was done with the profit? A. The 
profit was divided among us three purchasers. 

Q. Who are the purchasers that you refer to? A. I think Am¬ 
brose had a third interest, I had a third, and Wilson had a third. 

Q. I hand you a check marked “Marsh No. 4,” and ask you if you 
recall what relation that check has to the profit we are now discuss¬ 
ing, if any. A. That is a check for the difference in the price paid 
and the amount sold for. That is my signature on the back of 
it. 

90 Q. What was done with that check? A. Evidently de¬ 
posited in my account at the Commercial National Bank. 

Q. What was done with the proceeds? A. Divided among the 
three 

Q. Did you divide it? A. I think I divided it, although 1 am 
not positive of that. 

Q. But you are certain it was divided? A. I take it that it was 
divided by me, because my endorsement appears there, and it was 
probably deposited in my account and checks drawn for it for the 
amounts, although I have not seen the checks. 

Q. Do you also recall that there was a refund of taxes coming to 
Wilson on account of this transaction, of something in excess of 
$40? A. I haven’t any independent recollection of it, but I under¬ 
stand that there was. 

Q. Do you know what was done with that? A. That was divided. 

Q. In the same way? A. Yes, sir. 

Q. Mr. Smith, at the time of this auction sale, both the first time 
it was put up and withdrawn, and the second time, you were one 
of the attorneys for Ambrose, receiver in this matter, were you not? 
A. Yes, sir, I was. 

Q. You also were one of his attorneys at the time of the division 
of this profit on this transaction? A. Yes, sir. 

Mr. Jackson: That is all I care to ask Mr. Smith about it. 

91 The Witness: I may state that at the time of the sale 
Mr. Ambrose, as receiver, was interested in the difference in 

the purchase price, over and above whatever trust may have been 
held by Casilear, for the sale, as I recollect it, was made by trustees 
under a deed of trust. 

Bv Mr. Jackson: 

* 

Q. Yes, made through R. A. Casilear, trustee for the account of 
the association? A. In the matter of receiver’s sales. 

Q. For the account of the association, and under the direction 
of Mr. Ambrose, receiver. I believe Mr. Easby-Smith was your as¬ 
sociate counsel for Mr. Ambrose at this time? A? Yes, sir. 
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Cross-examination. 

By Mr. Sullivan: 

T Sn Mr - ; Sml ‘ h ,’ thepe *. s J ust one question I want to ask you, and 

1 w Preface the question with the statement that the purpose of 

asking this question is to enable you to testify, if you are prepared 
to do so, as Mr. Wilson has done. I will also preface the quE 
1915 t, that on the morning of Friday. September 3. 

' F T 0 cl< * k > ,n a discussion of this sale between Mr 

, • y W ,lson a, nd , myself, he stated that prior to the first sale his at- 

t to il by you i that y° u h>ld him that the property 
must be sold; that you remarked to Mr. Wilson that as you were 

“ ey f ? r ‘ h w e 5' elVe ^ y ° U COuld not bid u P° n it, and you su™ 
g^ted that Mr YV llson do so, and that he went to the sale and bid 

This morning Mr. Wilson’s recollection differs from mine in respect 

to this interview He said that he had no recollection of your having 

said on that occasion that you could not bid upon it, as you 

2 were attorney for the receiver, but that his recollection ‘was 
that you had called his attention to the sale. 

w-f M v ter , : Tu at ,', S not quite what he said. He would not 

bmt'said^^tho^h^he^haik 1111 ^ ** ^ to the 

^' bvan: H ebad a general recollection to that effect 
1 he Master: Yes, he thought he had. 

t 3i ' V,>W ' * be interview created the impression in my mind as the 
further statement was made at that time that you and' he were inter- 

tinn d 111 a miml *' rof °! ller transactions, that the purpose of this sugges- 

in hiHHin crea t ^. an interest at the time of the first sale between you 
n bidding on this property. State your recollection of the facts in 

at connection . A. I, as I testified before, have no doubt that Wil- 
and I discussed the fact that these sales were going on but there 

\P Urchaa V ha ‘ P ro P ert .v for the^hree untd 
\\w,i i firSt , ft e ‘ 1 reme mber distinctly talking to Adam 
esthler about the property at the time of the first sale. There 

have been objection such as stated in vour interview 
with Wilson because the fact is that I did bid on the Hines property 

itonf na> ;r vn ’ r d T m L recoilecti(>n is that 1 bid pubHdv 

tion on another sale. I did not consider that my duties as attorney 

ln r 3 r ' Ambro f had anything to do with the.se sales, but my rec- 
lection is as I stated formerly, that it was after the first sale that 
I mentioned going in with him on that deal, but there was no pur- 

Ct o°neTh"iX nt ab ° Ut il> beC8U8e ’ 38 1 ' Say ’ 1 bid a ‘ a * 

93 The testimony of these witnesses as re-taken on call of the 
Receiver before Special Master Hoehling is as follows: 

qmUh N pu EWIS r S w T , H ' 3 w l tn ,!f called on behalf of John Lewis 

n^fion of F n H^ii Wl I 30 "!, 811(1 Wm ' E - Ambrose, defendants in the 
petition of E Hilton Jackson, receiver, having been first duly sworn 
was examined and testified as follows: y ’ 
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Mr. Smith: I* would like not to make any corrections in my 
former statement, but to enlarge on that statement to the extent of 
meeting certain erroneous conclusions which have been placed on 
this transaction, and which are not justified by the record. For 
that reason I would like to take the matter up from the beginning, 
briefly. 

I was attorney for the receiver of the First Cooperative Building 
Association. As such attorney I had nothing to do with any sales 
of real estate by trustees under deeds of trust, either of this property 
or if any other property. The receiver a 1 * such to my knowledge 
had no connection with the sales other than as the representative of 
the parties securing them. I attended a great many of the sales, and 
I told probably twenty different people of the sales and suggested 
that they attend. I think that I told Mr. Edwin L. Wilson, and I 
know I told Mr. Allan Walker that these sales were going on and 
suggested that he attend the sales. 

The sale in question was originally advertised by the trustees, who 
I think were Raphael A. Casilear, a real estate man of Georgetown, 
and probably Mr. McIntyre, who was a grocery man in the first ward 
near this property. The sale was advertised by the trustees in the 
usual course of trustees’ sales, and at the first sale there were 

94 present probably fifteen or twenty people. Mr. Edwin L. 
Wilson was the highest bidder. After some conference be¬ 
tween Mr. Casilear and Mr. Weschler and not, as was said here the 
other day, with Mr. Ambrose, the property was withdrawn on the 
ground that the price was inadequate. 

After that sale Mr. Weschler, Mr. Wilson, and I think one or two 
other lawyers, and I discussed the value of that property, and my 
recollection is that Mr. Weschler said that any property in the City 
of Washington which sold for ten cents a foot or under was cheap 
property. 

The property was again advertised for sale. In the meantime, I 
had told Mr. Wilson that if he wanted to bid on the property I 
would be willing to take an interest in the purchase if he were the 
highest bidder. At the next sale there were probably about the 
same number of people, the property having been readvertised in 
The Star. At that sale Mr. Wilson bid and the property was knocked 
down to him. There were other bidders, how many 1 do not know. 
I know of one who kept a store across the street. The property was 
knocked down to Mr. Wilson, and on the following day I called Mr. 
Walker up. I called one or two other real estate men, and I asked 
them to see if they could get a purchaser for the property. Mr. Wil¬ 
son tendered his check at the sale and there was some conversation 
about it with the trustee. Whether it was given or not, I did not 
know until this hearing. Mr. Walker said he had looked the prop¬ 
erty up on the plat book, and 1 dropped in to see him that day, the 
day after the sale. We went over the dimensions of the property; 
it was a very deep lot, I think about fifty feet front. Mr. Walker sug¬ 
gested that it would be a good property for a builder, and I remem¬ 
bered at the time asking him why the builders did not attend 

95 these auction sales. He then suggested that he had two 
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clients who were builders, one of them was in his building, 
Mr Harry A. Kite. I asked him what he thought the property Was 
worth, and we had a general discussion, the details of which I of 
course, cannot give at this time. After that Mr. Walker notified’mo 
that he had an offer for the property. After a conference with Mr. 
" llson the oner was accepted and this contract signed 
Another construction has been put on the failure to complete 
the terms of sale. We were prepared at any time, from the time 
that property was offered for sale, to comply with the terms in ac¬ 
cordance with the advertisements. It developed that the trustee 
could not make title because of the outstanding tax titles that Mr. 

, i 14 ? 1 ® h . ad - '\ uh t , hofe negotiations I am not familiar in detail 
but I do know that the delay in consum-ating this sale was because 
of the trustee and not because of any connection that we might have 
had with it. M e were prepared from the day the offer was made 
up to the tune the deed was actually delivered to take the property 
on the terms on which we had bid on it. h : 

.. say further that so far as there being any concealment about 

it, 1 bid on two or three pieces of property myself. I was never the 
high bidder on any of them, and I considered that I had a perfect 
right to bid on any property sold by a trustee in the way that prop¬ 
erty was sold. Now I may have been wrong about that, but there 
were certainly no collusion or concealment on the part of anybody 
in connection with this transaction. The delay and the failure to 
comply with the terms of the advertisement w^ere not due to any¬ 
thing caused by Mr Wilson or by me in this connection. I put 

the property in Mr. Walker's hands for sale and he secured the pur¬ 
chaser of it. F 


By Mr. Easby-Smith: 

/* ave y Ql ? any recollection as to whether or not you 
9b named any price to Mr. Walker when you put the prop- 

, • , . er v 1,1 118 hands for sale? A. My recollection is that I asked 
his advice about it, because I was not familiar with the value of prop¬ 
erty in that section and I represent Mr. Walker and we are inti- 

o4htto 6 be d worth. 1 th,nk 1 8Sked hlS ad '’ iCe 88 ‘° What the P r °P er 'y 

Q. ’i ou mentioned in your statement Mr. Casilear and Mr. Mc- 
intyre as having been the trustees under the deed of trust securing 

\f M T* 1 ! 18 asg ° 01a 1 t . 10 . n - b>o you recall whether or not at that time 
Mr. McIntyre was living or whether Mr. Casilear sold as surviving 
trustee? A. I do not recall that. I know that Mr. Casilear waf 

^ere, but my recollection is that while these sales were in progress 
Mr. McIntyre went to Europe. progress 

Mr. Millan: It is shown by the record in this case that Mr 

T d „ C hlS X a e T sumvin g trustee, and Mr. Wilson, who 
was then dead, was the other trustee. 

h J h iwT i ! neS8: 1 J. here W j r ?, th -f ee trustees of the Building • Associa- 
tion, McIntyre, Wilson and Casilear. 
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Cross-examination. 

By Mr. Millan: 

Q. Mr. Smith, I assume that you have read your former deposi¬ 
tions? A. I have read them since that time. 

Q. And since these hearings began? A. Yes. 

Q. I understand you to say that you did not desire to qualify the 
facts as you had given them there, but simply to make a fuller 
statement to answer certain inferences that you thought had been 
drawn from your testimony? A. Certain inferences that 

97 were drawn in letters written by you and Mr. Turner. 

Q. So you stand on your depositions as you gave them? 
A. I stand on my depositions as I gave them. 

Q. And your recoiled ion regarding the transaction was quite as 
clear then as it is now? A. No; my recollection is probably clearer 
now because of the fact that this matter has been up since then 
a number of times, and it has probably been refreshed by various 
things. My present statement is much more complete than the 
statement in that deposition, but, as I recollect the deposition, I 
do not care to contradict any word in it. 

Q. At whose request did you interview Mr. Walker some few 
days, I believe you say, after this auction sale? A. At no one’s re¬ 
quest. I was interested in the property and I interviewed him one 
day after the sale, I stated. 

Q. So that the statements of Mr. Wilson and yourself in your 
former depositions that you had made some arrangement for being 
jointly interested in this property, after the first auction sale and 
before the second, are correct? A. They are correct. I so stated 
just now. 

Q. Do you remember the fact that the high bid at the first sale 
was $350? A. I do not remember the figures, but my recollection is 
that the bid at the second sale was an advance on the first sale. 

Q. Do you recollect that the high bid at the second sale, the bid 
under which it was undertaken to knock the property down to Mr. 
Wilson, was $491? A. At the second sale? 

Q. Yes. A. I presume those figures are correct. I have 

98 not the figures in my mind. 

Q. They are shown by the record here. A. I do not ques¬ 
tion them. 

Q. The day after that you placed the property with Mr. Walker, 
but you do not recollect whether you gave him a price or not? A. 
I should say that I did not give him a price; that I asked his advice 
upon it. 

Q. But upon the basis of his advice, do you know whether you 
and he agreed about that interview upon what should be the 
asking price? A. I have no recollection of agreeing on any ask¬ 
ing price. 

Q. As a matter of fact, within a week from that time,that is to say 
eight days after the auction sale, he did bring you this contract for 
$1400? A. I have no doubt that that is correct. 
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tin?' T he con ‘ ract appears to be dated the 6th of*Julv and the auc 
. ? 85 f h0 -' b y . th ,e record, took place on the 28th of June? 

'n vf a n ?^ e ma< ^ e that date of contract? 

Q. ^ es; the 6th day of July. A. That is correct, then. 

Do \ou recall that it was found after the auction saIp tW 
amount that had been bid by Mr. Wilson wal n“ffi c £t to c£ 
p the tax claims against the property? A. I remember Mr Wil 
son telling me that there was difficulty about the tax miUt^'bm I 
had nothing, to do with that transaction. ’ Ut 1 

nn . • 8: A f a matt ® r of fart, it took more money than he had 
99 bid to clear up the tax claims? A. So the record show! 

nc- Do >ou recollect at whose instance this Deriod of fiftv 
days was allowed for the closing of the contract of ^”e^ A I 
heard you ask that question of Mr. Walker; so that I know that it 

]“ at r "- v suggestion and I presume in these building contracts 
that it was probably at the suggestion of the operator kfthatS 
of property, but I have no knowledge or recollection. 

account of ‘ta^T 7%? U ttas ( k ^wn that them was trouble on 
account ot taxes.'' A. It was not done because of anv snmnwtim, 

on my part because of taxes or anything else. I should sav from the 

general course of business in a real estate office that that contract was 

prepared signed by Kite, and then presented to the oiTer ,,nH T 

o P nt U at e a 1 ^ Mv ZlnZ\ but I have no knowtodge 

at ft a *• My recollection is that it was not concluded though 

within fifty days. But the record will show that. ’ g ’ 

Q. i ou know, Mr. Smith, that this property was being sold at thp 
instance of Mr. Ambrose, the receiver? A It w Sf S? Z* 
instance of the parties securing it. Dg 801,1 at the 

( 7 A M d that wa ? > Ir - Ambrose? A. Mr. Ambrose represented 
the Building Association as receiver. morose represented 

?/ And / ou " ei ?. his attorne y at that time? A. Yes «ir 
Mr. Millan: I think I ought to say for the sake of Mr 

and of ourselves that we disclaim having drawn or attempSd t5 

106 m y lnf u eren [ es from ‘his transaction or the testimony 

100 other than what the testimony itself shows. We say now as 

fro e lla ' e P revl0U . sI y stated, that we stand for the facts of this 
ransac ion on the testimony of these gentlemen themselvw as m 
the truth of which we have no doubt and never had ’ 

By the Master: 

Q. Mr. Smith, at what particular time did Mr, Ambrose become 

A ” b ~ "»is 

never been able to positively fix the place oTtime My rSl eifl 
is that as we left the first sale there were nrohnhlv recoll6etl,>n 

together; that we discussed the price !f P^ Ie 

hood with the auctioneer, and at that time I said, “I will taftn 
interest in it if you buy it.” 1 iaKe an 

Mr. Easbv-Smith: To whom? 

8—-3194a 
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The Witness: T*o Mr. Wilson, and I think that Mr. Ambrose 
probably made the same statement at that time, but that is the only 
recollection that I have of any understanding, and I think that 
occurred the afternoon of the first sale on the way back. 

By the Master: 

Q. Do you mean that is the only recollection you have as to any 
understanding so far as admitting that Ambrose was concerned in 
the enterprise? A. Yes; my recollection is that after I said, “I will 
take an interest in it”, he said, “Well, I will go into it too” in prac¬ 
tically the same way that I had said. That, I think, is the way the 
arrangement was entered into. 

101 Q. From anything that was said in that connection, did you 
understand that it was contemplated that Ambrose should 

contribute an equal one-third in the event that the property was 
knocked down to Mr. Wilson at the second sale? A. Ambrose was to 
contribute a third, I was to contribute a third, and we were to stand 
profit and loss on that basis, and when the check was turned over to 
Mr. Wilson he turned it over to me, and I drew their checks on the 
Commercial National Bank for the one-third each and the profits. 

Q. Mr. Smith I omitted to ask you one question on a subject that 
I would like cleared up, and that is whether or not at the second 
deed of trust sale Mr. Ambrose, while the sale was going on and until 
and including the knocking down of the property to Mr. Wilson, 
was in communication with the trustee and auctioneer, either or 
both? A. I should say, although I have no independent recollec¬ 
tion of Mr. Ambrose’s movements on that day, that he was, just as 
with all of us, in the vicinity of the auctioneer when the property 
was knocked down, but so far as giving any directions to either the 
trustee or auctioneer as regards the knocking down of the property, 
I should say that he did not. 1 say that because it would have made 
an impression on my mind if he had, knowing the situation as it 
then existed. 

Q. And as far as you have any recollection on the subject, it 
would be that the property was knocked down upon the consent of 
the trustee, in which action Mr. Ambrose as receiver did not par¬ 
ticipate at all? A. That would be my recollection. 

Bv Mr. Millan: 

102 Q. But you had no independent recollection on the sub¬ 
ject? A. I have no independent recollection, but, as I say, had 

he had anv connection with the transaction I would undoubtedlv have 
remembered it. 

Q. There is no doubt in the world, though, Mr. Smith that Mr. 
Ambrose was there in the capacity of party secured under the trust, 
that is as receiver? A. Mr. Ambrose was present at the sale, and 
he was the party secured. 

Q. And he was there in that capacity? A. I would say that he 
would have been there in that capacity undoubtedly. 
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Q. And you knew that? A. I knew that at every stage of this 
proceeding. I knew that he was the party secured. 

a the P art y who was ^ting Mr. Casilear, the trustee 

under the deed of trust, in motion? That is, Mr. Casilear was mak- 
ng the sale at the request of Mr. Ambrose? A. There is no ques¬ 
tion about that in the world. 4 

, According to the usual and ordinary practice, trustees under 
deeds of trust do not undertake to foreclose them until thev are re¬ 
quested to do so by parties secured? A. I take it that there is no 
question about that. I want to say further that I would not heei- 
Party secured to bid openly at any trustee sale in the Dis¬ 
tinct of Columbia, unless in this case it is held to be improper. 

e dwin L. Wilson a witness called on behalf of John Lewis 
ins ^imith, Edwin D Wilson and Wm. E. Ambrose, defendants in 
10J the petition of E. Hilton Jackson, receiver, having been first 
duly sworn, was examined and testified as follows: 

By Mr. Easby-Smith: 

Q. Mr. Wilson, have you read your depositions before Mr. Dent 
m this matter since these hearing- began? A. I went over the de- 
positions here in the office with you one day. 

Q-. 1 "' an ‘ to you- just in a general way at first, whether or 
not \ou find in them any errors of transcription, apparentlv? A 

Xtf'n 1 ? ate ln r ? fere P ce t0 ‘hat the day I testified in 

8 offi ^. e 1 "’ as , at ‘hat time taking testimony in a large equitv 
suit. My recollection is that I asked Mr. Jackson to excuse mo and 
I went up there. I was taking testimony, I think, that very day, and 
he said he wanted to take depositions that day. So I went up' there 

r , d , na,ted ’ , a " d , T ' va f very uneasy; I wanted to get away because 
; n „ , a good deal to do in this equity suit in which I was then tak- 
<mf ^' 8tlm ?:ny. But I wanted to accommodate him and wanted to 
get through with it I had gone over the facts in a very brief wav 
gu in g ‘he title company and seeing their records which did 
not show all the transactions. The transactions had been some yea-s 
preuous and I did not remember them as well then as I do now 
because I have gone over them in my own mind and have gone over 

tvr,r.^°v/ T 06 - Som ? ? f the sta ‘ements there in the record are 
typographical errors. I know one distinctly about Mr. Ambrose 

signing a check. Mr. Ambrose’s signature does not appear on the 
check, and consequently, J do not think I could have said it, and if 
1 dm it was a slip of the tongue. 

104 Q. I direct your attention to the following question and 
on page 444 of volume 4 of the record: 
i i. . 'l 1 y° u teke th i8 check, which is marked: “Marsh No 4” 
™ k „ a } it- and state whether or not that amount of money came into 
your hands through the Real Estate Title Insurance Company, by 
m pr ° fit 0? this transaction? A. Yes, sir, the check did come 
into m\ possession. I see Mr. Ambrose’s endorsement on that.” 

Aow, I show you the check marked, “Marsh No. 4”, which is a 



/ 
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check dated August 25, 1910, payable to your order for $743.68, 
and ask you to state if Mr. Ambrose s endorsement does appear on it? 
A. It does not. 

Q. What endorsements do appear on it? A. Mine is the first en¬ 
dorsement and then appears the endorsement of John Lewis Smith. 

Q. At page 446 of your deposition, in volume 4, the same matter 
is referred to as follows: 

“Q. I hand you again what is known here as “Marsh No. 4”, and 
ask you what you did with the check as soon as you got it? A. I 
have not any independent recollection of it, except, a<* it appears on 
the check, the check came into my possession, and seeing Ambrose’s 
endorsement under it would indicate in some way I turned it over to 
Smith.” 

Do you think you were correctly reported in that matter? A. 
No; I do not. 

Q. I also call you- attention to the following questions and 
answers on page 446: 

“Q. Did you put up any deposit on that occasion? A. No. Am¬ 
brose told the trustee that he knew me and that a deposit was un¬ 
necessary at that time; he knew I was good for it. I was ready, 
though, to give a deposit.” 

“Q. But Ambrose did not require it? A. No. 

“Q. But expressly waived it, as you say? A. Yes; he 
105 waived it.” 

—. Will vou state, whether that is vour recollection of what 
occurred? A. That is not what occurred, and X am either incor¬ 
rectly reported or it was a slip of the tongue. Now, as I recall m^^ 
appearance at that sale, there were several other bidders besides my¬ 
self and several people who were not bidding, or apparently not bid¬ 
ding. I had no personal communication with Ambrose or Smith 
or anybody else at the sale. I went there to bid on the property 
as a bidder, as anybody else would bid on it. I had no communica¬ 
tion with him and, as a matter of fact, I do not think at any time 
during the sale or the previous sale I had any conversation with 
Ambrose or anybody else about it. There was a large man, in mid¬ 
dle life, who bid on it against me. There possibly were some other 
bidders at the earlier part of the sale, but they dropped out. This 
man and I were the two bidders left, and we kept running each other 
up, and the bidding lasted some time. The advance bids were usu¬ 
ally very small. I did not know T Ambrose in the transaction as trus¬ 
tee. Casilear was the trustee, as far as I knew’, and Weschler was 
selling the property, and I had no communication with Ambrose at 
all about the matter. As a matter of fact, in this whole transaction 
I do not recall ever having had any conversation or communication 
or transaction wdth Ambrose until the final closing of the thing, 
w’hen thev could not make title, and I think I met Ambrose in front 
of my office one day and we were talking about the making of the 
title and he said something about some communication with Wiltsie, 
that they w r ere trying to get taxes reduced so they could make title. 
In the whole transaction that is all the conversation I remember hav¬ 
ing had w ith Ambrose about this property. 
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106 „o Q No , W j Mr - ^ Vil , son ’ 1 C£dl >’ our attention to your answer 
in whiVtf recor< ? e fJ at . tlle bottom of page 444 and the top of 445 
and Tl h jr br<,akS marked b y the typewriter by dashes! 

^nrr2.)| d 1 “ at .‘j y°u and <“* you to state whether or not vou were 
ofZf» t reported ' and w hether or not this is a correct statement 
of he facts as you remember them. Mr. Sullivan was interrogating 
>ou concerning the taxes, which were large, double or nearly double? 
the amount cif purchase. He asked the following questions^ ’ 

1 . r - kulliean. You mean the taxes, including what Wiltsie 

claimed to release his trust deeds? b vvntsie 

The Witness: Yes, and he could not give me a clear title be¬ 
cause the property was supposed to be sold to clear taxes, and after 
r n e ni neK ° m, r.J 1 th,nk Ambrose came to me and said that in the 

Alan W n e it e ha r d arran « ed th » fl® to Kite, I think it was through 
Alan Walker—I aln not sure about that) though—had gotten the 

sale to Kite, and there was good profit in it and they did g n ot want 

he ™rch« a 2 d * a "T d 4 u lth Ambrose to Pay the difference out of 
f i Price for the taxes, and it was afterwards discovered 

fi , |^' ond *“ “■ 1 — *• «"»• 

ro i Mr - W llson > wm you state whether or not, according to your 
recollertion you were correctly reported in that transcript of that 
answer A. I think not. As I recall, on that particular occasion, 
at that particular time when I was testifying, Mr. Sullivan had 
askeil me questions along a line that I somewhat resented- and as 
I recaH there was some little feeling about it because he had tried to 
put words in my mouth that I had not said in a private converea- 
tion with him and the questioning and answering were somewhat 

cot ml 2r d 1 ta M 6f VCry m P ,d ‘y- Possibly the stenographer did not 
get me or possibly my sentences were somewhat broken, but I could 

ot hate said what I am quoted there as saying, that I had anv sucli 
arrangement with Ambrose, because J never had any communica¬ 
tion with Ambrose about this matter. When I went to the first ^de 

107 M « S -?uT rty 1 We , nt there 89 a bidder 88 anybody else 
10 1 Mr Smith has correctly stated it, that he called my attention 

to it on the street one day. I had gone to other real estate 

sales and bought other real estate. I did go there as an independent 

bidder and bid on the property, and it was knocked down to me 

Subsequently it was withdrawn from sale. I did not know whv' 

But I think it was Adam Weschler who said something to me about 

"hv I took the matter in court and insisted upon the sale bein«- 

dosed, and I said no, I did not care anything about it; it was an im° 

atenal matter; there was not any money involved in it, and I did 

k ,u T r, b0t 1 her about ,t: did not m «ke any difference to me 
whether J bought or not. Then we walked up the street, five or six 

remaV'Jhanf Wo 1A dl f"f ion ’ and Adam Weschler made some 
J k j 8t f 1 f. uJd ? et the property around ten cents a foot I 
could make some kind of profit on 1 it, and then the discussion fol¬ 
lowed which Mr. Smith has told on the stand that he had “Well if 
you want to buy it, we will go in with you if you want us.” I said 
it was immaterial to me, he could go in or not; it did not make any 
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difference. I did not know the details of the situation. I was sim¬ 
ply going there as a bidder on property that was being put up at pub¬ 
lic auction. I do not know that I read the advertisement. Mr. 
Smith had suggested to me that the property was going to be sold. 

I went to one or two other sales and bid on the property that was 
being sold by the trustees, and 1 was the unsuccessful bidder. I had 
no arrangements with anybody about going there to bid. As a mat¬ 
ter of fact, at one other sale a client of mine appeared there and 
bought another piece of property that was put up by one of these 
trustees, and I bid against him, and he finally got it for $450, and 
the Government afterwards allowed him in condemnation 

108 sale $1,000. I had no interest in that property. I bid 
against him and my highest bid was $400, because I con¬ 
scientiously believed that was the highest price I could afford to give 
for the property. I appeared at another sale in Tennallvtown and 
bid on that independently, and I think Mr. Smith bid against me 
on that property. 

Mr. Millan: It seems to me we are getting very far afield here now. 

The Witness: I possibly am, but this is a matter that 1 want to ex¬ 
plain my true situation about, because there was not any collusion 
about it, and I want to tell the whole story. 

By Mr. Easby-Smith: 

Q. X want to direct your particular attention, Mr. Wilson, to this 
statement which you are reported as having made at the other 
hearing: 

“I think Mr. Ambrose came to me and said that in the meantime 
he had arranged this sale to Kite. I think it was through Allan 
Walker. I am not sure about that though.” 

A. That could not be so because I think I was in Mr. Smith s 
office the following day when he called up Allan Walker about this 
property, if my recollection is correct a.l>out it, and I never had any 
communication with Ambrose at all about the sale of the property. 
FVom my knowledge of it, Allan Walker never had any communi¬ 
cation with Ambrose. He was Lewis Smith’s client, and I knew 
that, and I think myself I called up one or two real estate men, and 
my recollection of it is at the time that Allan Walker remarked that 
this was such a lot that ought to be sold to a speculative builder. 

Q. Now, Mr. Wilson, what, if anything, do you have to say in 
addition to what you have already testified about your failure to 
make any deposit at the time of sale or subsequently before 

109 the conclusion of the transaction? A. I knew all these men; 
they knew me and knew mV financial responsibility, that T 

was certainly good for $100. The first sale was withdrawn, and 1 
made no objection to it, as I have stated. When the second sale was 
made I offered them a check and they said, “That’s all right; we can 
get a check from you tomorrow.” 

Q. To whom did you offer the check? A. I offered it to the 
auctioneer. I did not know Ambrose in the matter. He had no 
communication with me. I think he was present at the sale—I 
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am not quite sure he was—but I think I was standing in the crowd 
on the opposite side from the auctioneer and Casilear, and they were 
the ones who were doing the talking. 

Q. Do you have any recollection as to whether or not Mr. Am¬ 
brose and Mr. Casilear were in communication, or whether Mr Am¬ 
brose was in communication with either Mr. Casilear or the auc- 
trnneer when the property was knocked down to you at the second 
sale A. I do not know anything about that. If they were, it did 
not come under my notice. As I say, I did not know just what the 
situation was; I did not go in and investigate the title; 1 had no con¬ 
nection with the matter at all. 

Q. What have you to say, if anything, Mr. Wilson, as to any de 
day in finally closing up this sale? A. My recollection about it is 
that when the property was knocked down to me the day of the sale, 
the next day, or the day after, or a very short time thereafter, Mr. 
bmith called up real estate men, Allan Walker being one, and I 

aii w !i Up ° ne or two ’ and a ver y short time after that I think 
Allan Walker notified us that he had a prospective purchaser; and 

my recollection is that that was before even the Title Com- 
110 pany had handed down the title to the property. I won't 

•a P^tively, but that is my recollection about it. W r e were 
notified—I was notified—of these taxes on there and that they could 
not make title. The thing was pending for some time and it dragged 
along for several days, and for several weeks, and, finally, they were 
able, as I understood it, to make title by some compromise aeree- 
ment with Wiltsie. 

Q. In connection with that, will you state whether or not you 
made any advance over the price at which the property had been 
knocked down to you? A. I think it was stated that if I would 
agree to make up the small difference on the taxes the title could 
be made. Well, I consented to that. 

Q. how, Mr. W ilson, have you anything else in mind that vou 
desire to say in amplification of your former testimony? A. Noth¬ 
ing further than the general statement that I at no time entered 
into any fraudulent or collusive arrangement or agreement with 
Ambrose in tne matter, and such a thing never entered my mind. 

I went there as an independent bidder at the first sale and subse¬ 
quently succeeded in buying the property at the second sale. In 
fact, I bought it at the first sale, but it was withdrawn. The thing 
was done in a most casual way. There was no agreement about the 
thing in any shape or form, except as Mr. Smith has testified that 
they would go in with me in the matter if I wanted to, and I made 
the statement that it did not make any difference to me, I would 
go in with them if they wanted me to. 

Q. Can you state how many bidders there were at that sale and 
about how many bids were made and at about what price the 
111 bidding on the property started? A. There was more bid¬ 
ding at the second sale than there was at the first. There 
was a fair attendance at the first and there was something more than 
that at the second. I have not bought any real estate in recent 
years, but at that time I bought several pieces, along in those years, 
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at auction sales, and in different years. At one time I owned con¬ 
siderable property around Washington. That was as good a sale 
as I ever attended. I have attended other sales where I did not buy. 

Q. Do you distinctly remember any bidders on that occasion, and 
especially do you remember who was the bidder who bid next higher 
to you? A. I do not recall his name, but, as I recall, he was a man 
in middle life, and the statement was made there that he was keep¬ 
ing a grocery store on the corner. I think after the sale he came 
up to me and made some remark about his feeling that he had gone 
as high as he ought to go in bidding on property. He lives in the 
neighborhood, at least. 

Q. Do you recall whether or not there was any other bidder than 
that particular man? A. I think there was at the start of the sale, 
but they all dropped out, and, finally, it narrowed down to the two 
of us. The sale was a fair open sale; the weather was good, and the 
bidding was spirited. There were a great many bids made, but the 
differences in the advance bids were small; that is, sometimes the 
bid would only be raised five dollars or ten dollars, and, of course, 
it took quite a time to finally get the property up to the figure at 
which it was knocked down. I think this man on one or two oc¬ 
casions, before it did reach the price at which it was knocked down 
to me, delayed several minutes before he would make another bid, 
and it took considerable time to make the sale. 

112 Cross-examination. 

By Mr. Millan: 

Q. I have no desire to challenge the correctness of any of the 
statements that you have made now or ever. I want to just briefly 
group on the record some of the things that we agree about. You 
stated in your former testimony that at the first sale you bid $350 
and the property was about to be knocked down to you, and they 
had some conference there. Then you say, “And, of course, I do 
not know what the conference was because I was not a party to it.” 
Is that statement correct, or is your statement today that you were 
consulted and your consent had before it was withdrawn, correct? 
A. I think it was actually knocked down in that way, that the bid¬ 
ding stopped, and then I think it was Weschler made some remark 
to me, and I said it didn’t make any difference to me, he could with¬ 
draw the property if he wanted to. 

Q. Mr. Ambrose was at that sale? A. I think so, 

Q. You knew that he was the party secured? A. I can not say 
that I did, because my recollection of it is that I knew nothing about 
this except what Mr. Smith said, that there was going to be a sale 

of some property and to go over there. 

Q. When you found Mr. Ambrose there did you learn in what 
capacity he was there? A. I do not know that I did at the first 

p 

Q. When did you first become cognizant of the fact that Mr. Am¬ 
brose was to share in the profits on the second sale? A. In that 
general conversation that we had after the first sale. 
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113 ° n the Way . h ? me from the fir st sale? A. Yes He 

nade some remark that he would go in it too I believe 

O And ^h U aS8ent ^ ‘° that? A ‘ 1 ™ not object to it 
28th ofjJnS A r °Y« y W8S thereafter adverti8ed for sale on the 

A 1 h “* -»»*■ 

“t * AEte iS£gl~ -»Ji 

Q. And you agreed to stand it? A. And I agreed to stand it 

or not A and n ’nf ter ° f ^t’ whether * vou otfered to put up your check 

that you fl did, the faetls thaTvou tMid° Ut ^4 statement 

until the transaction with Kite was rewl^tobe ck^ed^n^then^ 
deeds went on record simultaneous^? A TLq* • 1 then the 

Q ' Vmnert Mr ' Easb y Sm ith has examined you-and verv 
114 Yes P sir~ fr0m n ° teS ma<3e fr ° m the former testimony. A. 

„ in?^'S“Sr„;5tx“hrs,rj;T '““ d 

Ktl 

went over it in this office with Mr Fa h* J V 'fu t over thls recor( ^ £ 

that’ w-JnoH?it ouStto to ? that you foun <l 
these negations were made. I did not Anally' 

Mr ' kiu r-—" 

The SUPPOSe y ° U anSWer that m ore categorically. 

By Mr. Millan : 

Q. I call your attention to your deposition thp fW 

«& a ss? r t, M r.r, Y ” t P £ *= 

wall it independently of the' reeird. Tk”niy’S£don If 

mi. 16 . 

you are recorded as having said at nmm 997 til' ^ r ' ^ U I ™ D > an d 
the foot of page 326 8 ’ P 8@ 327 ’ the q™*w» being at 

9—3194a • 
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“Q. What did you do with the property? Did you make any pay¬ 
ment on it? “A. I do not think so. Just after the sale some- 
115 body came to me—now I have forgotten who it was—and 
said that Harry A. Kite he thought would buy that property, 
and asked me for a price on it. The Title Company, I think, was 
then running the title and it was reported to me for the completion 
of my sale, and we had some dickering for a day or two and finally 
Kite came to an agreement with me as to what 1 would take for my 
purchase and he agreed to give me that much money, as much as 
1 wanted and was willing to sell for.” A. He did come to an agree¬ 
ment with me, but he came to an agreement with me through the 
agent, Allan A. Walker. 

Q. You never came into contact with him at all? A. No. 

Q. Your attention has been called here today doubtless to the 
fact that the contract of sale bears date of July 6, 1910. A. I think 
so; yes, sir. 

Q. That was eight days after the auction sale? A. Yes, sir. 

Q. What do you say now as to this statement that the Title Com¬ 
pany having examined the title and reported your- 

Mr. Easbv-Smith (Interrupting): Mr. Millan, have you not 
put a wrong construction on that? Did you not read Mr. Wilson’s 
testimony to the effect that he thought the Title Company was then 
examining the record? 

Mr. Millan: I again quote from the record: 

“The Title Company, 1 think, was then running the title and it 
was reported to me for the completion of my sale, and we had some 
dickering.” 

The Witness: 1 have testified to that today. That is substan¬ 
tially correct, only it is not in detail. 

By Mr. Millan: 

Q. Do you mean to say this title was reported to you for comple¬ 
tion of your sale eight days after the auction sale? A. No; 1 do 
not know that that construction can be placed on my answer. 
116 Q. That was not what you intended, at any rate? A. Why, 
no. 

Q. When was it brought to your attention that the price to be 
had for the property was $1400? A. When Mr. Walker reported 
that he was negotiating with Kite and had gotten the proposition 
out of him for that amount. 

Q. Then, Mr. Walker reported to you that Kite was willing to 
pay you $1400? A. I think so; yes. He was the only man I could 

learn it from. 

Q. Did you give Mr. Walker a price when you bought the prop¬ 
erty of him? A. No, sir. 

Q. What instructions did you give him? A. My recollection of 
it is that John Lewis Smith called him up over the telephone. 

Q. And you were present? A. I think I was. I put the prop¬ 
erty in his hands. 
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you saTd A h ''Ye/° U " tha ‘ U Was a $1400 offer 80(1 

Ym An<1 thC Contract was brol, ght to you and you signed it? A. 

Rn?Min« d /° U k ? e " ,hen 1 ^ at Mr Ambrose as the receiver of the 
triwt.l^l Association was the party secured under that deed of 
trust, did you A. I possibly did. I did not investigate the rec- 

^ \? u kne "’ that fact also when you made this arrangement for 
117 [he three of you to go into this transaction together? You 

1 tficw that Ambrose as the receiver was the party secured* 

♦hi. f A ' I r d ° no ‘ know - M r- Millan; I could not say positivelv at 
^general way W ° U ** "’ Bnt <0 abs °lutely deny that 1 knew it in 

Q. Did you look at your deed that you got, Mr. Wilson? You 

a daed f ™. m the trustee, Casilear? A. The transaction was all 
closed at one time. 

bv^h^Till^o the defd? . A ‘ 1 do not b' 10 "'‘hat I did. It was all closed 

ih jJ ?u m ^ a, ! y , at one t,me - 1 did not read it over. I think 
the deed was the Title Company’s regular printed deed. 

y. Reciting that the sale had been made at the instance of Mr. 
Ambrose. A. I do not remember that. 

Redirect examination. 

By Mr. Easby-Smith: 

Q. Can you state whether or not you had any knowledge as to the 
condition of taxes on that property prior to or at the time of the 
second auction sale? A. No; and at either sale I knew nothing 
about the title or the condition or anything about it. I did not 
investigate it. I simply went there as a bidder and I knew nothing 
about the situation at all. 

By the Master: 

Q. Now, Mr. \\ ilson, I want to get a little clearer statement, 
please, as to the exact agreement as well as the terms of it that was 
entered into between yourself and Mr. Ambrose and Mr. Smith as 
1 understand made at the time you were coming from that first sale. 

A. I do not know that I can state it any plainer than I have, Mr. 
Hoehling. The thing was done in a very general wav. John Lewis 
Smith said something—and I cannot at this time quote his 
118 exact language—but he said something about going in as a 
joint purchaser or going in interest with me in case I did 
go up and bid on the property at the second sale. I made the re¬ 
mark that I did not care; I would either go and bid on it myself 
independently, or he could take an interest in it if he wanted to; 

it didn’t make any difference to me. It was done in that general 
way. 

Q. How did Mr. Ambrose come into it? A. Ambrose was in the 
party, and h§ made some remark that he would go in it too. 
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Q. That is, in the event that you should happen to become tho 
purchaser at the second sale? A. In the event that I should hap¬ 
pen to become the purchaser at the second sale; and, of course, that 
naturally carried with it the understanding that if they did take an 
interest in it we were liable jointly for the purcha.se price and any 
expenses incident to the purchase of the property. 

Q. What understanding, if any, was there between the three of 
you in respect to the maximum amount that you should bid at the 
second sale? A. Absolutely none. There was nothing ever men¬ 
tioned about that ; I was to rely absolutely upon my own judgment 
because nothing was ever said about it. The only thing ever said 
about any price was what Adam Weschler said about anybody who 
would buv property in Washington at 10 cents would get it cheap. 
T recall the statement because previous to that, several years before 
that, I had attended one or two sales and a man in whom I had a 
great deal of confidence had made the same general statement, and 
he always went to the purchase of small property with that idea in 
mind, that if he could get any property in Washington at ten cents 
or under he would get it cheap; that is he could afford to 

119 speculate upon it. 

Q. At about what rate per foot was the $491? It was 
under 10^? A. I think so; yes, sir. 

Q. In making that bid of $491. I assume from what you have 
just stated that that was your individual judgment as to the amount 
of your bid? A. Absolutely. 

Q.’ And that had been left to you? A. Yes, sir. There was noth¬ 
ing ever said about it. There was nothing ever said by anybody 
other than what I- have said to you that occurred in the con versa- 
tion subsequent to the first sale. 

Q. Now, in submitting that bid of $491, it was your understand¬ 
ing, I take it from what you have said, that the three of you would 
contribute equally to that amount ? A. Yes. 

Q. I mean when you made that* bid it was your understanding 
that they were behind you to that extent? A. Yes. 

Q. Who notified you of the time of the second sale? How did 
you know when the second sale would take place? A. I do not 
remember about that. 

Q. You say Mr. Smith called your attention to the time and place 
of the first sale? A. Yes, sir. 

Q. How did you have notice of the second sale? A. I do not 
recall just now, but, of course, I got notice of it in some way. I 
went there. 

Q. Do you recall if you saw the readvertisement? A. I do not re¬ 
member about that, probably Mr. Smith told me. I do not recall 
ever seeing any advertisement about the property at all. 

120 Q. It seems to be agreed in this case that as a part of the 
closing of the resale of the property made by you to Mr. 

Kite that you agreed to raise the amount of your bid of $491 some 
$40, in order to look out for some back taxes, etc. Do you recall 
whether or not you consulted Mr. Ambrose and Mr, Smith before 
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consenting to contribute that additional amount? A No* I think 
I was asked whether I would agree to it, and I said yes. 

Easby-Smith: Asked by whom ? 

The Witness: I do not recall now, but the only recollection of 

front™"ThTFwL/ im» ^ Mr , Ambrose "as as I stated before in 
front of the Fendall Building, where I then had my office and he 

id they were trying to straighten out the title, that‘there was some 

off as e much 1 ST and a *^7 had not *>«*" "’iMe to Wk 
Off as much, I believe, and whether I had asked in that converse- 

n or by somebody else at some other time I do not remember- dos- 

sibly in that conversation or Ambrose suggested it. But that is*the 

SmX V r a,10n 1 ever remember havin ^' b Earl Ambrore ablut 
By the Master: 

Q. Now, when Mr. W T alker communicated to you whether in thp 

£ for $1400 g d",d C ° ntraCt ,[u the 7r’ the f act th at he had an 
oner tor $1400, did you consult Mr. John Lewis Smith or Mr Am- 

s° i ° r eltber of them » as to accepting it? A. I never con- 
i. 1 T T y T have 8 ott en it through John Lewis Smith 
it, K it through John Lewis Smith, of course, we naturally talked 

a/tffi/ri dlrectl yf rorl ' A .Han Walker I did not, bLause I 
at that time remember distinctly that I thought I was get- 

ting a pretty good price for the property. In fact I was 
i astonished at the high offer. I thought it was a pretty good 
offer because I figured that the sale was going pretty clo«e un to what 
a man buying it at auction sale could afford to ^v e fo^t 
q. l)o you rememlier after you closed the contract of sale to Mr 
Kite you communicated the fact to Mr. Ambrose? I nTean prior 
to the consummation of the purchase price. A. I would noMike 

Eari AmbroL°£ whm ’l stated. ^ Whe " 1 ^ conversation with 
By Mr. Easby-Smith: 

cla?ed' Ve A y i°thffik h ^ Ti T le t Com l when 1 ‘he matter was finally 
f think so. I know I was at the Title Company once 
and possibly twice. I went over there to attend to it. y 

i>o you recall who else was there on that occasion 9 A I do 
not know; I do not remember; but I think I went to the Title Com? 
panv and signed the necessary papers over there, and I think Marsh 
the settlement clerk, settled the matter. I think I went to the Title 
Company once or twice about it. 1 know I went to the Title Com 
pa^y about it, but who was present at any time i do not recoil^ 

A. « 

By the Master: 

Q. There is just one further matter that I think ought to h» 
cleared up a little bit. To what extent at all, if you know did Mr 
Ambrose participate in the second deed of trust sale? I mean to «ay 
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physically participate in connection with the knocking down of 
the property to you? A. Absolutely none as far as 1 know anything 
about it. 

Q. W as he there? A. I think he was. 

Q. Do you know whether he was in communication dur- 

122 ing the offering of the property or knocking it down to the 
trustee, one or both? A. I do not recall that he was. I did 

not pay any atention to them. There was quite a crowd there at the 
second sale. There were nearly twice as many people at the second 
sale as there were at the first. There was quite a large attendance 
at the second sale, and I think that Mr. Ambrose was there, but just 
what conversation he had with the trustee or the auctioneer, or John 
Lewis Smith, I do not know. He did not have any with me. 

Q. Did you see him in consultation with him while the sale was 
going on? A. I would not recall that. 

By Mr. Millan: 

Q. Do you remember how long a time elapsed between the two 
auction sales? A. Only from the record, Mr. Millan; I do not re¬ 
member now. 

Q. It was but a very short time, was it not? A. I do not recall, 
Mr. Millan, except what the record shows. That has been seven 
years now. 

The Master: As a matter of fact, how long was it? I think it 
would be a good place to put it in. 

Mr. Millan: The second sale was on the 28th of June, and the 
first sale was June 6. That is subject to verification by the record. 
It appears here somewhere. 

Bv Mr. Millan: 

Q. Was any reason given to. you for withdrawing the property at 
that first sale? A. No; I think not. I recall my stating that the 
matter was- 

123 Q. Immaterial to you? A. Immaterial to me. I did not 
care. 

Q. He did not give you any reason at all? A. No. 

Q. Did you understand it was an inadequacy of price? A. I say 
I do not recall. 

Q. You told Mr. Hoehling that Mr. Ambrose was present at the 
second sale. Mr. Smith was also present? A. I think so. 

Q. There was no difficulty about their knowing what amount 
you were bidding? A. I do not think there was. The bidding was 
open and everybody knew what I was bidding. 

Q. You spoke of the offer from Mr. Kite probably coming through 
Mr. Smith. As a matter of fact, Mr. Smith was the one who had put 
the property with Mr. Kite, was he not? A. No. 

Mr. Easby-Smith: Do you mean Mr. Smith? 

Mr. Millan: I mean Mr. Walker. As a matter of fact, Mr. 
Smith was the one who had placed the property with Mr. Walker? 
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T, h ®,^j, tness - he called up Mr. Walker over the telephone. 
Smith Ml an ‘ S ° that any ° ffer would naturally come through Mr. 

The Witness: It probably would. 

Redirect examination. 

By Mr. Easby-Smith: 

Q. Mr. \\ ikon, the deed of Raphael A. Casilear, surviving trustee, 
to you, by which this property was transferred, after you bid it in 

19 J ai S OI1 A g ° L ther thin S s > that th e property was sold by 

124 William E. Ambrose, Receiver in Equity Cause No 27845 

after previous public advertisement, etc. Do you recall 
whether or not the original deed was ever delivered to^ you, and 
whether or not you had any occasion to read that deed? A I do 
not think it was delivered to me. I think the whole thing was 
settled up in the title company, and when the transfer was made to 
Kite, 1 w r ent over and signed the deed transferring it. It w r as all 
done at one and the same time. 

Q- Do you have any recollection at all of having ever seen or read 
the deed from Casilear to you- A. No. 

No re-cross-examination. 

Witness excused. 

„ A 0 v, ° f . recei ^ er ’ file !? F eb - 4 > 1916 ’ referring to finding of the 
fepeeml Master in favor of the creditors, stated that the consideration 

of the same by the court would “result in a decree awarding practi- 
ca ly the entire funds in the hands of your receivers to preferred 
creditors of the association, or, on the other hand, in a decree leav- 

the stodchoMers > ” tant * a * bm<b ^ or distribution among 

On petition of the receiver, filed Feb. 8, 1916, referring to the 
questions raised in his reports of Jan. 28 and Feb. 4, 1916 an order 
was passed same date authorizing him to employ counsel. 

0n Feb : l 1, 191d ’ the receiv er filed his report setting up that the 
amount of $33,889.39 with which the former receiver had charged 
himself in his account was furnished by his surety and submitting 
an otter of the said surety to pay over the sum of $16,110.61 being 
the amount necessary to equal the full liability on ite bond 
12o and on the 16th of the same month the receiver w^as author- 
lzed to accept the offer of the said surety company 
The order authorizing the acceptance of said order further pro¬ 
vided: ‘ But this order especiallv reserves to the Receiver the ex¬ 
clusive and full right to proceed, if he is so advised, against the former 
Keceiver for his defalcations herein and against any person or per¬ 
sons or corporations, other than the American Bonding Companv 
participating with the former Receiver in the unlawful or improper 
conversion of any of the trust funds herein, or subject to any lia¬ 
bility whatever in that connection, provided, however, that this re¬ 
covery is to be limited in any event to the defalcations of said Am- 
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brose as shown by the report of the Special Master herein, less the 
sums paid and to be paid by the American Bonding Company as 
shown by the petition and this decree.” 

On Feb. 18, 1916, the report of th^ Special Master was confirmed 
with modifications and the funds directed to be applied in settlement 
of the claims of the aforementioned creditors. 

On Feb. 18, 1916, upon his report, the receiver was excused from 
bringing any action against the directors of the defendant corpora¬ 
tion for the purpose of attempting to enforce liability against them 
for the defalcations of the secretary Miller, said report stating that 
the receiver was advised by counsel that said directors were not liable. 

Supplemental report of the Special Master, filed Feb. 23, 1916, 
shows a balance in the hands of the receiver of $1746.56 after the 
payment of creditors referred to in said order under uecree of the 
court, and after applying the amount received *rom the surety of 
the former receiver in full settlement, and after allowances by order 
of court to the receiver and counsel. 

126 Further allowances were made to the receiver and his 
counsel by orders of Feb. 25 and March 30, 1916, and by 

his petition filed June 21, 1916, he shows a balance on his hands of 
$98.19. 

Report of receiver filed Dec. 1, 1916, alleges balance due by the 
former receiver under Special Master’s report of $15,803.65, with 
interest from July 21, 1915, and asking authority to institute pro¬ 
ceedings against the former receiver. 

On Dec. 8, 1916, on consideration of the report of the receiver 
an order was passed excusing him from proceeding against any 
banks with which the former receiver had deposited for liability for 
conversion of the funds, said report stating that the Receiver was 
advised by counsel that said banks were not liable; and authorized 
and directed him to proceed against the former receiver for the bal¬ 
ance of fund due by him and also referring the matter in question 
on appeal to the Special Master as set out in the transcript of record. 

April 4, 1917, the receiver and the plaintiffs in the suit filed a 
petition asking for a decree against the former receiver for the bal¬ 
ance due, to which petition April 24, 1917, former receiver Ambrose 
filed an answer submitting his interests to the jurisdiction and judg¬ 
ment of the court and on June 8, 1917, the court entered a decree 
against Ambrose, with his counsel’s consent, in favor of the receiver 
and to operate as a judgment at law for the balance of $16,894.05 
with interest. 

The report of receiver filed Aug. 24, 1917, shows further payments 
to his counsel and in settlement of the remainder of his commissions, 
and a balance in his hands of $322.11, which account and 

127 report were approved by order of court, Aug. 27, 1917; the 
said order providing that the allowances to the counsel for 

the receiver should be in full of services to date except as to two mat¬ 
ters mentioned in the bill of said attorneys attached to said report, 
the said two matters being the matter of decree against Ambrose and 
the claim against Smith, and Wilson, as to which matters the order 
reserved the question of further allowance to said attorneys. 
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Order of Jan 11 1918, authorized the payment by the receiver 
to the stenographer before Special Master Hoehling of $56.25 with¬ 
out prejudice to the rights of the receiver to recover. 

The foregoing statement, agreed to by counsel, embodies all the 
evidence necessary to set forth on appeal, except the particular facts 
transaction involved, which are not controverted and are 9 et 
orth fully in the report of Special Master Hoehling, which report, 
as to the findings of fact, was confirmed by the court, but the said 
statement of evidence, including the record in full of the testimony 
of the respondents, Messrs. Smith and Wilson, both before Special 
Master Dent and Special Master Hoehling, is approved as such to 
be hied and become a part of the record for the purpose of appeal to 

the Court of Appeals of the District of Columbia, this 13th day of 
May 1918. J 

WENDELL P. STAFFORD, 

Justice. 

128 [Endorsed:] Equity #27,845. Cora Ball et al., vs. First 
Co-operative Building Association of Georgetown, D. C., et al. 
Statement of evidence on Appeal. Louis Addison Dent, Attornev 
and Counsellor at Law, Washington, D. C., Woodward Building. 

Endorsed on cover: District of Columbia Supreme Court. No 
3194. John Lewis Smith et al., appellants, vs. E. Hilton Jackson! 
receiver, etc. Court of Appeals, District of Columbia. Filed Jun- 
25,1918. Henry W. Hodges, clerk. 
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BRIEF FOR APPELLEE. 


* ’ * » f • • ( . . 


Statement. 

r riie extended statement of the case in appellants’ brief 
renders unnecessary any statement hv appellee other than 
the correction of a few erroneous assertions in the said state¬ 
ment of appellants. These are: 

* 

1. On page two of their brief, appellants say: “The court 
held there was no fraud in the sale”; that the special master 
found that there was no fraud in the sale, and that the re¬ 
ceiver disclaims any fraud in the sale: whereas, what the 
court said is: "‘These defendants (appellants) are not be- 

i-p 






lieved by the court to have been conscious of any wrong¬ 
doing. They acted under a misapprehension of their legal 
duty”; while what the receiver disclaimed was actual fraud 
and what the special master found was the absence of actual 
fraud. 

2. The statement at the bottom of page four 6f said brief, 
“Ambrose and Smith were both present at the second sale; 
neither of them had any duty in relation to the sale,” is 
challenged as not being properly a part of the statement of 
the case, but an argument not sustained by the facts, one of 
the points for argument on the law of the case being that 
one, at least, of them was charged with important duties. 

3. The statement in the last paragraph on page five of 
said brief, that evidence has been unnecessarily incorporated, 
is challenged as unjustified and as not being a proper part 
of the statement of the case. 

4. The statements on pages 10 and 11 of said brief, that 
appellee agreed with counsel for appellant that he would 
submit to arbitration or conclusive finding by a special master 
and that there was an agreement between counsel not to file 
exceptions, are not in accordance with the record. There 
was no such agreement (Ree., pp. 3, 5, *24-28). 

ARGUMENT. 

The Question of Jurisdiction. 

On the question of jurisdiction, raised by appellants in 
their first ground of motion to strike out appellee's exceptions 
and vacate tin* reference to the special master (Ree., p. 21), 
and by their exception No. 11 (Ree., p. 38), the cogent 
reasoning of the trial justice and the authorities cited by 
him in his opinion (Ree., pp. 29-35) leave little to l>e said. 

The question of jurisdiction was not raised until the aj>- 
]h 4hints had. agreed that the claim against them might be 
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referred to a special master, and his report, based upon elab¬ 
orate hearings, bad been submitted and exceptions thereto 
bad been filed and argued and the court had filed a written 
opinion thereon (Rec., pp. 30-31). The objection to the 
jurisdiction, even if it bad any merit, came too late. 

At the risk of repeating facts already recited by appellants 
in their brief and suggested in the preceding paragraph 
hereof, the state of the record upon the question of timely 
objection is here summarized. 

June 28, 1915, the resignation of the former receiver was 
accepted, the appellee was appointed in his stead, and the 
cause was referred to Louis A. Dent, Esq., as a special master 
(Rec., p. 44). The special master filed his report December 
<>, 191o, and therein surcharged the accounts of the former 
receiver with the profits made upon the resale of the prop¬ 
erty from which the sum now in controversy was derived 
(Roc., p. 44). This was called to the attention of the court 
in a report of the receiver filed January 28, 1916, which 
characterized the arrangement under which the resale was 
had and the profits thereby made disposed of, as ‘‘manifestly 
an improper one” (Rec., p. 3). A further report of the 
receiver was filed on February 4, 1916, and on February 8. 
1916, he submitted a petition calling attention to the vari¬ 
ous questions raised in said reports and was thereupon author¬ 
ized to employ counsel (Rec., p. 71). Negotiations with 
appellants followed, resulting in a report bv the receiver, 
filed Decemlier 1, 1916, in which he informed the court that 
he had been confirmed by the advice of counsel in the opinion 
that appellants were liable on account of the profits made at 
such resale, and suggested the settlement of the matter by 
arbitration (Rec., p. 3) in accordance with an overture from 
appellants (Rec., p. 4). The court declined to appoint an 
arbitrator with final powers, but referred the case to a special 
master, expressly reserving to both parties the right to except 
to the findings of the special master and to the court the right 
to review such findings. To this reference appellants, by 
counsel, consented without reservation. Extended hearings 
were had before the master and, on April 19, 1917, he filed 
a comprehensive report (Rec., p. 6). On April 28, 1917, 
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appellee filed exceptions to said report (Rec., p. 13). After 
argument on said exceptions the case was taken under ad¬ 
visement by the court and was held until November 2, 1917, 
when an opinion adverse to apjiellants was filed. Appellants 
consented that the question should be tried and determined 
bv the equity court. They agreed upon the person appointed 
as master. When his report came in and was considered by 
the court, they participated in the argument on appellees 
exceptions and filed a careful brief, making no objection to 
the jurisdiction or to the consideration of mid exceptions. 
and only when a decree in accordance with said opinion wa* 
about to be signed, was the question of jurisdiction raised 
(Rec., pp. 21, 31). 

Their objection came too late. 

“If a defendant in a suit in equity answers and 
submits to the jurisdiction of the court, it is too late 
for him to object that the plaintiff has a plain and 
adequate remedy at law. This objection should l>e 
taken at the earliest opportunity. The above rule 
must be taken with the qualification that it is com¬ 
petent for the court to grant the relief sought and 
that it has jurisdiction of the subject-matter. 

i * 

The above quotation is from Daniel's Chancery Practice, 
vol. 1, p. 555, -1th Am. Ed., and is supported by countless 
authorities, including the following: 

Revnes vs. Dumont, 130 U. S., 354. 

Kilbourn vs. Sunderland, 130 U. S., 505. 

Brown vs. Lake Superior Iron Co., 134 U. S., 530. 
Tyler vs. Savage, 143 U. S., 79. 

Insley v*. U. S., 150 U. S., 512. 

Perigo vs. Dodge, 1G3 U. S., 100. 

Southern Pacific R. R. Co. vs. U. S., 200 V. S., 341. 
Tyler vs. Moses, 13 App. D. C., 428. 

U. S. Trust Co. vs. Blundon, 42 App. D. C., 500. 

The qualification stated in the quotation from Daniel’s 
Chancery Practice, supra, to the effect that to sustain juris¬ 
diction in equity on the ground that the objection comes too 
late the case must be one in which it is competent for the 




court to grant the relief sought and that it has jurisdiction 
of the subject-matter, is fully met by the facts in the case 
at bar. Opinion of the trial Justice (Rec., pp. 29, 20) and 
cases above cited, particularly 


Tyler r*. Moses, 13 App. 1). C., 428. 


It being established, we submit, by the foregoing argu¬ 
ment and authorities and the undisputed facts above cited 
rom the record, that the court was justified in overruling 
the objection to the jurisdiction because it came too late, 
nothing can lie found in the circumstances of this case re¬ 
quiring the court to refuse to entertain jurisdiction. Sum- 
maiy of facts by trial Justice (Rec., pp. 30, 31) and cases 
(ited by him (Rec., pp. 30, 31, 32) including 


8>t. I-on is and Han Francisco Ry. Co. vg. McBride. 141 
U. S., 127. 

Western Life Indemnity Co. vs. raid', 235 U. S., 261. 
1 ease vs. Rathbun-Jones Eng. Co., 243 l T S 273 
Lawson «. Rarber & Co., 189 Fed., 165. 

Iiawkeye Gold Dredging Company vs. State Rank of 
Iowa, 157 Fed., 253. 

Insurance Company vs. Rank, 104 U. S., 54. 

I nion Stock Yard Rank vs. Gillespie, 137 U. S., 411. 


I'-ven if the objection to the jurisdiction hud been season¬ 
ably made, it is without merit. The basis upon which this 
proceeding rests is well stated in a single sentence in Bav 
State (.as Co. v». Rogers, 147 Fed., 557, as follows: 


“The subject-matter, it is true, is only gains and 
piolits arising out of a trust as courts of equity define 
trusts, express or constructive, and therefore, although 
it sometimes happens that there is a concurrent 
remedy at law where a trust has worked itself into 
cash, yet, in the Federal courts, the remedy in equity 
always remains. J m j 


In that case the Jurisdiction was sustained and the follow¬ 
ing cases, among many others, are authority for sustaining 
it in the case at bar: 




G 





Harrigan vs. Gilchrist, 121 Mis., 1*27. . 

Johnson vs. Little, 141 Ala., 382. 

Jackson vs. Updegraffe, 1 Robinson (Ya.,) 120. 
Loving vs. Salisbury Mills, 125 Mass., 138. 

Smith vs. Dallas Compress Co., 195 Ala., 534. 

.Tones vs. Abraham, 75 Ya., 4GG. 

Woodell vs. Rruff’s heirs, 25 \V. \ a., 46o. 

Knslen vs. Allen. 1G0 Ala., 529. 

Barksdale vs. Finney, 14 Gratt., 338. 

Pearce vs. Dili, 147 Ind., 136. 

Lee vs. Lee, 67 Ala., 406. 

It is to he observed, in passing, that appellants apparently 
thought so little of their objection to the jurisdiction Ithat 
they did not include it in their assignment of errors (Rec., 
pp. 38, 39) nor in their elaborate exceptions, twelve in 
number, to the decree (Rec., pp. 37, 38.) These exceptions, 
carcfullv framed, were submitted to the court, before the 
decree was signed, as reasons why there should not he a 
decree in favor of appellee, but appellants failed to assert 
lack of jurisdiction as one of such reasons. They now ask 
that said alleged error, though not assigned, he considered, 
because, they say, the court in its opinion had passed upon 
the question of jurisdiction. (Appellants’ Brief, pp. 13, 14.) 
True the court had passed on that question, the only sub¬ 
stantial one raised by appellants in the lower court, and 
had decided against them; but it must he assumed, as they 
did not assign such finding as error hut shifted their defense 
to new grounds, that they had abandoned their objection 
to the jurisdiction. They now seek to reinstate it, notwith¬ 
standing the provisions of section 9 of rule V of this court, 
requiring an assignment of the errors relied upon as a part 
of the record on appeal. 










The Circumstances under Which the Reference to the 

Special Master Was Made. 

Appellants allege as the second ground of their motion to 
vacate the reference and strike out the proceedings (Rec., p. 
21) circumstances which are summarized in their 11th ex- 
ception to the decree as follows: 

The court is without jurisdiction to pass said de¬ 
cree because the submission to equitable cognizance 
was conditioned, both sides having agreed not to ex¬ 
cept to the award of the master” (Rec., p. 38). 

Here again, it is to be observed that this objection was not 
included in the assignment of errors. It is, therefore, in the 
same category as the general objection to the jurisdiction, 

and the court may refuse to consider it, under the provisions 
of rule V already cited. 

But if the court decides to consider it, what are its merits? 

It is unfortunate that, for the facts in this connection, we 
are dependent upon ex parte affidavits; and still more unfor¬ 
tunate that the exigencies of the case have seemed to make it 
necessary for counsel in the cause to be the persons to make 
such affidavits (Rec., pp. 22-28). Fortunately, however, it 
is not necessary to make the result depend upon a battle of 
affidavits or to weigh one affidavit against the others. The 
trial justice accurately states the position of appellants on 
this question as follows: 

Afore particularly stated, the second ground was 
that the defendants had originally agreed with the 
receiver’s counsel that the findings and conclusions 
of law of the master should be final; that the court 
had declined to refer the case on those terms and had 
insisted that if the case were referred such findings 
and conclusions should be subject to review by the 
court; that thereupon counsel for the defendants and 
counsel for the receiver had agreed that the case 
should be referred in the manner required by the 
court, but that neither party should file any excep¬ 
tions to the master’s report, and that the reference 
was accordingly made upon such understanding, 



I 


8 

which was characterized by counsel among them¬ 
selves as ‘a gentleman’s agreement;’ that, notwith¬ 
standing this agreement, counsel for the receiver had 
filed exceptions to the report which the court was 
about to sustain, thus overruling the conclusions of 
law reached by the master. In support of the second 
ground the defendants filed affidavits which were met 
by counter affidavits on the part of the receiver and 
his counsel” (Rec., p. 28), 

and conclusively disposes of their contention in an argu¬ 
ment, than which appellee’s counsel can conceive of none 
stronger, viz: 

“It remains only to consider the second ground of 
motion, viz: the alleged agreement with counsel for 
the receiver that neither side should file any excep¬ 
tion to the report. Without passing upon the ques¬ 
tion of fact whether such an agreement was entered 
into, it would seem obvious that counsel representing 
the receiver, an officer of this court, could not prop¬ 
erly enter into such an agreement, especially after 
the court had insisted that the report should be sub¬ 
ject to review. If counsel for tbe defendants relied 
upon such an agreement made by counsel for the re¬ 
ceiver, they relied upon an agreement which they 
were bound to know was a violation of duty on the 
part of the opposing counsel, and therefore one on 
which they had no right to rely. 

“Moreover, even if the alleged agreement had been 
one which the counsel for the receiver had a right to 
make and upon which the counsel for the defendants 
had a right to rely, the time for the defendants to 
have called it to tlie attention of the court, was the 
time when it was broken by the filing of exceptions. 
Instead of doing so, they chose to submit the case to 
the court upon the exceptions and to participate in 
the argument thereof, thereby asking the court to 
pass upon the question of their liability, in the hope, 
it must be supposed, of obtaining a favorable de¬ 
cision. When an adverse decision had been an¬ 
nounced it was too late for them to fall back upon 
the agreement, for upon the plainest principles of 
fair dealing it had been waived by the course they 
had taken” (Rec., p. 36). 
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t , •*" K hC , br ‘ ef ° f , ap P ellants nothing is urged in support of 
this objection. At page 14 of said brief it is merelystated 

l ' ,h the obser vation that though it is not included in the 
ignment of errors, the court is asked to consider it. It is 
leiefore submitted that there is nothing ofTered that ought 
to cause the court to exercise its discretion to consider this 
•t eged error. Again, the eminent counsel who represented 
appellants in the earlier stages of the case and who, beyond 

1“ Tak h Zt e hiS bCSf ,0 8,a,C ,he ** 

be feTt '.hT ° f rr a S reernen ‘> but announced that 
r® , 4 th ? ““f 1 should not yield control of the mat¬ 
ter, but should reserve the authority to review the 

me in said ° lder -' further provid 

"f, "?’ t°.the end of reserving and exercising such 
authority, either of said parties should have the right 
to hie appropriate exceptions or objections to such 
findings if so advised” (Ree., 22). 

If there had been such an agreement this action of the 
court put a ban upon it and a period to the negotiations out 
of which it had grown. But it is difficult to conceive, from 
lie record, that there could have heen such an agreement 
before the matter was submitted to the court or that any 

necessity therefor had occurred to either party before the 
court announced its views. 

1 lie proposition of appellants was to submit to arbitration 
( Ree., p. 4) and that proposition, without qualification was 
submitted to the court by the receiver, with recommendation 
that he be allowed to accept it (Rec., pp. 3, 4). The ques¬ 
tion of exceptions had not yet arisen, and can it, then be 
possible that appellants were misled into consenting to’the 
reference by any agreement not to except. Mark, that the 
affidavit above quoted states that the court raised the objec¬ 
tion when the order referring the cause to the special master 
was presented.” But whether the agreement was made before 
the court s action or not until afterwards, it is effectually 
disposed of by the observation of the trial justice that the 

2—P 
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receiver had no right to make it and appellants no right to 
rely upon it. But the receiver and his counsel state (Rec.. 
24-28) that it was never made and contend that the memory 
of the eminent counsel for appellants was at fault when he 
made his affidavit (Rec., pp. 22, 23). 

The Merits of the Case. 

The merits, generally, are fairly raised by assignments 11 
and 12. Tlie liability of the appellants arises out of the fact 
that they assisted the former receiver in doing a thing that 
he could not lawfully do. 

“A party who concerts or unites with a fiduciary 
in any act contrary to the duty of such fiduciary, be¬ 
comes particeps criminis and will be held liable ac¬ 
cordingly.” 

Woodell vs. Bluff s Heirs, 25 \Y. Ya., 465. 

The naked proposition in this case is that a receiver, in 
the name of another, purchased property for himself when 
he was having it sold for the real owner, bis cestui que trust. 
His duty a* a receiver was to make it bring as much as pos¬ 
sible. His interest as a purchaser was to buy it as low as 
possible. 

The law will not allow him to put himself in a position 
where bis duty and his interest conflict. 

Hayes vs. Hall, 188 Mass., 510, 

*Enslen vs. Allen, 160 Ala., 529, 

Johnston vs. Little, 141 Ala., 382, 

and other cases cited by the trial justice in bis first opinion 
(Rec., pp. 18, 19) ; also 

Harrigan vs. Gilchrist, 121 \\ is., 127. 

Appellants cite in opposition Security Investment Co. vs. 
Garrett, 3 App. I). C., 69, which was a case that turned solely 
upon the proof which failed utterly to show that alleged 
fraudulent representations had been made, and that has no 
application, in facts or principle, to the case at bar. 
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Appellants contend, on the authority of Kimberly V9m 
Anns, 129 L. 8., 512, and Koesch vs. Graff, 133 U. 8 (>97 
that the court should have held itself bound by the finding 
of the master or, at least, that there was such doubt of the 
liability of appellants, that it should have been resolved in 
favor of sustaining the report. But in Boesch vs. Graff the 
Supreme Court of the United States said: 

1 he report of a master is merely advisory to the 
court, which it may accept and act upon in whole or 
in part, according to its own judgment as to the 
weight of the evidence,” 

and cited Kimberly vs. Arms in support of that proposition, 
and concluded by holding that the trial court, on the eri - 
<h nee, should have sustained exceptions to the master’s re- 
poit, and reversing the decree on that ground. 

In the case at bar the evidence is absolutely conclusive 
and is supplied by appellants themselves. For the arrange¬ 
ment under which they acted see Hec., pp. 46-49, 54-55. 
Nothing was left for the master but to apply the law to the 
undisputed facts, and it was for his error in making that ap¬ 
plication that the court sustained exceptions to his report. 
It is confidently asserted that no authority holding that the 
court was obliged to accept the master’s findings can be 
offered. The rule has been well stated by this court as fol¬ 
lows : 

I he findings of a master or an auditor concurred 
in Ini the court btlow, are to be taken its presumptivelv 
correct, and will lie permitted to stand, unless some 
obviotis error has intervened in the application of the 
lair or the principles of the decree under which he 
acts, or some important mistake has been made in the 
evidence, and which has been clearly pointed out and 
made manifest.” (Italics ours.) 

Kichardson vs. Van Auken, 5 App. 1). C., 209. 

_ .. Hutchins vs. Munn, 28 App. D. C., 271. 




12 

Multifariousness. 

Under this heading, apjiellanta include a lengthy section 
of their brief, in which they cite a large number of authori¬ 
ties and discuss a variety of subjects. The objection of 
multifariousness was not made in the court below, nor men¬ 
tioned in the assignment of errors, and none of the authori¬ 
ties cited seems to apply here, though many of them are 
illuminating upon the general subject of multifariousness 
and other subjects discussed. If we correctly apprehend the 
ground upon which multifariousness Is asserted it is that 
appellant Wilson became the purchaser of the property at 
an auction sale fairly conducted, and thereby acquired rights 
that could not be disturbed except for irregularity in the 
sale and upon complaint of Schwab, the owner of the equity 
or redemption; and that, therefore, his relation to the prop¬ 
erty and the profits derived from its resale was wholly differ-, 
ent from that of the former receiver, Ambrose. 

Insurance Company vs. Marker, 17 App. 1). C., 205, is 
cited. That was a case where the owner of the equity of 
redemption sought to have a foreclosure sale set aside on four 
grounds of alleged irregularity or unfairness in conducting 
the side. The court found against him on all the points 
and refused to disturb the acquired rights of the purchaser. 
Hut, in the case at bar, a receiver who stood in a fiduciary 
relation to the party secured by the deed of trust, entered 
into a secret arrangement with another person for that person 
to buy the property and share the profits of a re-sale with the 
receiver, which resale, at a profit of almost 200 per cent., 
was made within a few days after the auction sale (Kec., pp. 
14, 15.) It is of little consequence that the owner of the 
equity is not objecting. His apparent interest was worth 
less than nothing (Kec., p. 10, last par.), and a court of 
equity should look with little favor upon technical objections 
or the alleged rights of a purchaser at such a sale. 

The court should refuse to consider the objection of mul- 
tifariousness, because it comes too late and if it is considered 
it should be overruled as without merit. 

Knight vs. Herriman, 37 App. D. C., 236. 
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The Remedy at Law. 


Many pages of appellants’ brief, with the citation of scores 
of authorities, are devoted to this subject and, without dis¬ 
counting the care with which said authorities are collected 
and the skill with which they are discussed, we submit that 
the subject is sufficiently covered and the contention con¬ 
clusively disposed of in the first section of this brief. The 
citations of this court’s opinions are here briefly noted. 

In Curriden vs. Middleton, 37 App. 1). C., 508, plaintiff 
sought nothing hut a money judgment for damages resulting 
from having been deceived. It had no relation to the misuse 
of trust property or funds. .George vs. Ford, 36 App. D. C.. 
315. was to the same purport. 

Tyler vs. Moses, 13 App. I). C., 428, was a case where 
traiid had been perpetrated upon the plaintiffs in inducing 
them to make certain investments. It had no relation to a 
fiduciary of the court juggling with trust property. Furthcr- 
niore, even in that case, equitable jurisdiction was sustained 
because the objection came too late. 

1 be abstract proposition of law quoted from Dewey Hotel 
Company vs. Electric Light Company, 17 App. D. h 356, 
is undoubtedly correct, but the case in which it was there 
invoked was that of a private party seeking to enjoin a 
public nuisance without showing a particular injury there¬ 
from that could not be compensated in damages at law 
Pechstein «*. Smith, 14 App. 1). C„ 27, is a case where 
he plaintiff asked for the cancellation of certain bonds which 
be said were null and void, false and forged, and the court 

said if they were he could successfully defend against them 
at law. 

McGowan vs. Elroy, 28 App. I). C., 188 is so far from 
sustaining appellants’ contention that it is a strong authority 
to the contrary (.See page 190 of report.) 





Laches and the Statute of Limitations. 


Ft is impossible, within reasonable limits, to discuss even 
briefly, the more than 100 authorities cited by appellants 
under this head, even if they were in point. Those from 
this court will be noted. 

Lewis vs. Dennison 2 App. 1). C., 187 is a case where the 
statute of limitations was invoked, but the claim was specif¬ 
ically denied with the announcement that fraudulent con¬ 
cealment of a cause of action avoids the operation of the 
statute not only in equity but at law, as well. 

Fowler vs. Fowler, .18 App. D. C., 470, is a case where one 
of 11 children filed a bill against his mother as administra¬ 
trix of his father’s estate 10 years after he became of age. 
and where it was doubtful, on the evidence, whether the 
mother had been guilty of any fraudulent misrepresentations. 
Put even there this court announced the doctrine that mere 
delay in bringing a suit in equity for discovery and an 
accounting is not in itself sufficient to show laches if a satis¬ 
factory and convincing reason for the delay is shown; and 
the language of the brief under which that case is cited is 
not this court’s language, but a quotation from Wetzel vs. 
Minn. R. Tr. Co.. 109 U. S. 217, where the delay was 10 

years. 

U. 8. Trust Co. vs. David, 10 App. 1). C., 549, is a case 
where the receiver of an insolvent corporation presented 1o 
a trust company a copy of the order of his appointment 
bearing the title and number of the case in which he was 
appointed. It. was held that this gave the company con¬ 
structive notice of the contents of the bill in said cause. 

Levis vs. Kengla, 8 App. D. C., 210 (cited as Lewis vs. 
Kegla, 8 D. C. App., 230) is a case where a bill was hied to 
set aside a foreclosure 15 years after it was made. It was 
held that the plaintiff had failed to prove an alleged oral 
agreement upon which he relied; that if proven it was 
within the statute of frauds, and, finally, that if he had any 
rights they were barred by laches, because “for fifteen years, 
without any adequate explanation, he slept upon his alleged 
rights.” 
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Crutchfield w. Hewitt, 2 App. D. C., 373, cited as author- 
i y for the contention that the court should raise the ques¬ 
tion of laches of its own motion, is express authority for the 
doctrine stated in the first paragraph of its syllabus that 
where laches is not relied upon as a defense it is discretion¬ 
ary with the court whether or not to raise it. And when we 
come to (he merits of the case we find that it is one where 
< le bill sought, on the flimsiest of grounds, to set aside a 
foreclosure sale made 17 years before the bill was filed 
A mere chronological statement of the facts of the trans¬ 
action involved would seem, ex proprio vigore, to defeat the 
contention that the statute of limitations should apply or 

t at the appellee or those whom he represents have been 
guilty of laches. 

The bill was filed June (!, 1908, and sought the winding 
up of the affairs of a building association whose treasury had 

“ by i‘ s 0,le Barton Miller, July 11, 

1908, W 1 1 ham E. Ambrose was appointed receiver, and en¬ 
tered upon the performance of numerous and varied duties 
in> eonnectiun with his office (Rea, pp. 42, 43). June 6. 
1114, the receiver filed a report which, on the 20th of the 
same month, was referred to the auditor of the court 
VV hereupon, it was developed in the hearings during the 
remainder of 1914 and the spring of 1915 that the receiver 
Ambrose, had misappropriated all the funds coming into’ 
Ins hands (Ree, p. 43). On May 25, 1915, he tendered his 
lesignation, which was accepted June 28, 1915 the date 
upon which the present receiver (appellee) was appointed. 

• some stage of these hearings the arrangement under 
which the property in question was purchased by appellant 
M,Ison was disclosed by Wilson’s own testimony (Rec., pp. 

4 1 , 48). He was twice on the stand. The first time his 
recollection of the transaction was as follows: 

“Just after the sale somebody came to me—now 
I ha\e forgotten who it was—and said that Harry A. 
Kite he thought, would buy the property, and asked 
me for a price on it. The Title Company, I think 
was then running the title, and it was reported to me 
for the completion of my sale, and we had some dick- 
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cring for a day or two, and finally Kite came to an 
agreement with me as to what I would take for my 
purchase, and he agreed to give me that much money, 
as much as I wanted and was willing to sell for. 
* * * The substance of the whole thing was, I 

bought at public sale, and Kite offered me an ad¬ 
vance, and I made a profit” (Rec., p. 45). 

He did not remember the amount that he sold for (Rec., 
p. 45). 

When next examined, he recollected the matter as fol¬ 
lows : 

“After some negotiations I think Ambrose came 
to me and said that in the meantime he had arranged 
this side to Kite, and there was a good profit in it, 
and fhet/ did not want to lose it" (Rec., p. 46). 

At page 47, he says he knows, without refreshing his 
memory, that the profit went one-third to him, one-third to 
appellant Smith, and one-third to receiver Ambrose. On 
cross-examination, bis recollection was that the offer from 
Kite came through appellant Smith, and not through Am¬ 
brose, and in this be is corroborated by Smith, while both 
appellants so testified l>eforc Special Master Iloehling (Rec., 
pp. 54, 62). The exact date of this disclosure is not shown 
by the record, but it was not earlier than June 26, 1614, the 
date on which the case was referred to the auditor (Rec., p. 
42). It was noted in the report of the Special Master (for¬ 
merly auditor), filed December 6, 1915, and was promptly 
brought to the attention of the court by the report of the 
present receiver, filed January 28, 1916 (bee., p. 2). Nego¬ 
tiations with appellants followed, resulting in the reference 

now in question (Rec., p. 5). 

There is thus shown the l>est of reasons why the transac¬ 
tion was not attacked earlier. It is hardly to 1* supposed 
that the defaulting receiver would proceed against himself 
and the attempt (Appellant’s Brief pp. 45-58) to charge the 
stockholders of the Building Association with laches is more 
ingenious than sound. 









Failure to Plead Strictly. 

This objection was not made in the court below and if it 
ms merit it is waived by the consent to the reference. When 
the court declined to refer the case to arbitration, then was 
the time, if ever, for appellants to stand on their rights if 
they deemed them about to be infringed, and insist upon 
emg formally impleaded. The court had authority to pro¬ 
ceed against them in the pending case, 

Harrigan vs. Gilchrist, supra, 

and the omission to file a petition or supplemental bill is 
waived by the consent to reference. The circumstances ex¬ 
cusing the delay, if any excuse he needed, being already of 
rcord, it was not necessary to set them up specifically even if 
a petition had been filed. Cases like Quirk vs. Liebert 13 
Vpp. D. C. 394, where conveyances were attacked thirteen 
years after they were made and when the principal actors 
were dead, and the bill showed on its face that there was no 
excuse for the delay, are not in point. 

Further in Relation to the Merits. 

Appellants again take up the merits in another section 
(p. •'>•)) of their brief. They contend (p. 56) that the re¬ 
ceiver, Ambrose, had no duties in connection with the fore¬ 
closure sale because it was made under a deed of trust by a 
trustee whom he could not even direct. It is submitted that 
the true situation was, in effect, that the building Associa¬ 
tion was a mortgagee and hail been succeeded as such by 
the receiver as a fiduciary for its stockholders, and that the 
trustee making the sale was the mortgagee’s agent to fore¬ 
close and as such under the direction, in legal contemplation 
of the fiduciary (mortgagee) as he was in fact in this case 
(Rec. p. 59—testimony of appellant Smith). 

A deed of trust is the modern form of mortgage. 

Hits vs. Jenks 16 App. D. C. 530. 

a-P ' 




Interest. 


Upon this point we deem it sufficient to say that it was 
not made in the court below and that this is not, as appellants 
seem to assume, an action in the nature of a, tort action gov¬ 
erned by the rules applicable to an action of tort at common 
law. Here the court is dealing with its fiduciary for an im¬ 
proper handling of trust property and with those confed¬ 
erating with him. 

They cite 

Gray vs. D. 0., 1 App. D. C. *20. 

D. C. vs. R. R. Co., 8 App. D. C. 323. 

Gray rs. D. C. decided nothing whatever except that a 
statute of the District of Columbia relative to interest on 
judgments did not apply to judgments of the United States 
Court of Claims; while D. C. vs. R. R. Co. allowed interest 
on a debt recovered in an action at law from the date at 
which it was proven to have l»een due and in default. 

None of the other points discussed by appellants having 
been properly raised in the court below, this brief will not 
be extended by discussing them. 

The reasoning of the trial justice and the cases he cites 
are, alone, sufficient to sustain his decree and it should, we 
submit, be sustained. 

Respectfully submitted, 

W. \V. MILLAN, 

ROBERT H. TURNER, 

Attorneys for Appellee. 


















